


REPORTS OF CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF ALABAMA. 


a 


Present at this term, Chief Justice Clay, until the 18th of 
December—Judges Lipscomb, Saffold, Ellis, Crenshaw, and 
Minor. On the resignation of Judge Clay, Judge Lips- 
comb appointed Chief Justice. 


Peter McLaren against William B. Allen. December, 1823, 


THE Chief Justice delivered the opinion of the Court. | Writ of Error 
In this case, the Record shews, that at March term, 1822, %°4 fi ling 
of the Circuit Court of Dallas County, the parties appear- dismissed. 
ed by their Attornies, and a verdict was rendered for the 
plaintiff, assessing his. damages at $322 50: and no judg- 
ment or further proceedings in the Circuit Court appear. 
A motion is now made by the defendant in Error to dis- 
miss the writ of Error: in resistance of which, the plain- 
tiff alleges, that at a subsequent term, and since the writ of 
Error was sued out, a judgment nwic pro tunc was entered, 
which it is proposed to bring up by certiorari. . 
It is on a final judgment only, that a writ of Error will 
lie. A verdict, until final judgment thereon, is, like any 
other interlocutory proceeding, under the control of the In- 
ferior Court. — 


Let the writ of Error be dismissed with costs. 
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DEcemBER, 1823. 6 
a ial ‘Cotton against Wilson. 


JUDGE Ellis delivered the opinion of the Court. 
Release of Errors On the motion of the defendant to dismiss the writ of 
her * Error, we have to enquire whether the paper, purporting to 
be a release.of Errors, can operate as such. It is not under 
seal. A release must be of as high dignity as the obligation 
or contract which it was intended to discharge. To release 
a judgment, or writing under seal, the release must also be un- 
der seal. The paper then here alleged to be a release, is not 
sufficient to discharge a judgment, or to bar a writ of Error. 


On the Errors assigned, the judgment was affirmed at 
June term, 1824. 


December, 1823. Curtis against Gary. 


THE Chief Justice delivered the opinion of the Court. 
In assumpsit, This was an action of assumpsit, in which Gary, the plain- 
o-oo tol tiff claimed more than $30, and recovered a verdict and 
than $50, and judgment for 25 cents and costs: he filed an affidavit, stat- 
makes affidavit jn@ that more than $50 was due, and that he verily believed 


fu date thathe would have been able to have proved more due by 


fifty dollars is 


am, pape several witnesses (named in the affidavit) who were absent 

of material wit. 2¢ the trial. It assigned as Error that the judgment should 

nesses he wasun- have been arrested, &c. 

ph the No motion in arrest of judgment appears to have been 

due. A nonsuit made or decided on in the Court below ; and it would seem, 

cannot be order- that matter which was not acted on there cannot be as- 
signed for Error here. The Statute which the plaintiff in 
Error relies on (Laws Alaba. 156, sect. 10,) directs ‘“ That 
“if any suit shall be commenced in any Court, for a less sum 
“than such Court can legally take cognizance of, or if any 
“ person shall demand a greater sum than is due, on purpose 
“to evade this act, in either case the plaintiff shall be nonsuit- 
“edand pay costs.” Here the amount sued for is not less 
than the Court could legally take cognizance of, and a non- 
suit could not have been ordered on the first ground. The se- 
cond ‘ground mentioned is, if a greater sum than is due shall 
be demanded on purpose to evade the act. Nothing appears 
on the Record from which the Court below could have in- 
ferred that it was intended to be evaded. We do not feel 
authorised to draw this inference merely from the amount 
of the verdict. The defendant in Error filed an affidavit in 
conformity to the proviso, which we deem sufficient to pre- 
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vent an order for a nonsuit as mentioned in the first part of >#cmszR, 1825. 


the section. ow 
Curtis 
Judgment affirmed. Gary. 





Crawford and Hitchcock for plaintiff. 
H. G. Perry for defendant in Error. 


Sulton F. Allen against William Dickson. December, 182% 


THE Chief Justice delivered the opinion of the Court. 4.5 Declaration 

This was an action of assumpsit, brought in Madison on a promissory 

County Court by Dickson, on apromissory Note of Allen’s Note payable on 
a contingency, 


payable to William Moore, for $50,to be paid when the seat avers that the 
of justice for Lawrence County should be fixed at Moulton, contingency hap- 





‘ 4 : ned on ——— 
The declaration avers no consideration for the Note, and - of 
avers that the seat of Justice for Lawrence County was fix- ae af- 





at the town of Moulton, on the - day of 2d, In action on 
in the year ———— The assignment of the Note by Moore, promissory 
and notice to the maker, &c. Allen plead_non assumpsit ; cecgary to. aver 
a verdict was rendered against him for $58,°,9,. He filed or prove the con- 
reasons in arrest of judgment : Ist, That no sufficient cause’ sideration. 
of action is averred in the declaration. 2d, There is no aver- 
ment that the Note was given on any consideration : - which 
the County Court overruled, and he now assigns this matter 
as Error. 
It is urged in support of the first reason that the decla- 
ration does not state the time when the seat of justice was 
fixed at Moulton, nor that the defendant being indebted on 
said Note, “in consideration thereof, then, and there, pro- 
“ mised to pay,” &c. 
After stating the assumpsit as expressed in the Note, a 
statement of super se assumpsit in consideration thereof, 
would have been mere repetition. By the Note, the maker 
promised to pay on the happening of a certain event. 
The declaration avers that it has happened, but does not 
state at what time. The plea put in issue the whole matter 
of the plaintiff’s cause of action as alleged. The Jury 
have found that the defendant did assume as in the declara- 
tion stated, and have assessed the damages which the plain- 
tiff has sustained by the breach of the contract. The de- 
claration avers that the seat of justice had been fixed at 
Moulton. The verdict finds the averments of the declara- 
tion to be true. It must then have been proved to the sa- 
tisfaction of the Jury, and of the Court who tried the cause, 
that it had been so fixed before the institution of the suit, 
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pecemaen, 1823. The declaration shews a good title, although the statement is 


PQ ey 
Sulton F. Allen 
v. 
William Dick- 
son. 


————_—— 
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defective in omitting to shew the precise day on which the 
event happened. The defect (as has been often decided by 
this Court) is cured by the verdict. 

The second point calls our attention to a question which 
has not heretofore been investigated by this Court. . In de- 
claring on a promissory Note, is it necessary to aver on 
what consideration it was given? We conceive that this 
question rests on the construction of one of our Statutes, 
and not on the doctrine at common law. 

By the Act of 1811 regulating Judicial proceedings, 
(Laws Ala. 462, sec. 3.) itis provided “that whenever any 
“ suit shall be depending in any of the Courts of this territo- 
“ "y having jurisdiction thereof, founded on any writing, whe- 
“ ther the same be under seal or not, the Court before whom 
* the same is pending shall receive such writing as evidence 
“ of the debt or duty for which it was given ; and it shall.not 
“be lawful for the defendant or defendants in any such 
“ suit to deny the execution of such writing, unless it be by 
“ plea supported by the affidavit of the party,” &c. 

What is a debt or duty ?’ We would answer: a debt is a 
legal liability to pay a specific sum of money ; a duty, (as the 
term is here used) is a legal obligation to perform some act. 
If the Court before which the suit is depending must receive 
such writing as evidence of the debt or duty, we think that 
it follows, that such writing, without the aid of other proof, 
shall be prima facie evidence of the liability of the maker 
to the money, or perform the duty as therein mentioned. 
This construction appears to be supported by the expres- 
sions in the same clause of the Statute, “ whether the same 
“ be under seal or not.” If under seal, of itself it imported 
a consideration, and by the common law, was evidence of 
the Debt or duty. If by virtue of the Statute cited, a writ- 
ing not under seal shall be received as evidence of the Debt 
or duty, without proof of the consideration, it is unnecessa- 
ry toaver that which is not required to be proved. The 
latter clause of this section declares that it shall not be law- 
ful for the defendant to deny the execution of “ such writ- 
ing,” unless it be by plea supported by affidavit; and in 
this respect gives to an instrument without. seal the grade 
and character of a deed or bond. Taking the whole section 
together, and in connection with the following section of the 
Act, which authorizes the party charged on a sealed _instru- 
ment “ by'special plea to impeach or go into the considera- 
“ tion of sueh bond in the same manner as if the said writ- 
“ ing had not been sealed, ” the construction seems to follow 
that the Legislature intended by this Act to put sealed and 
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unsealed instruments on the same footing in at least three >#cemnEr, 1823. 
particulars: that neither should be denied by the party “”~yY™ 
charged, unless on oath: that they should alike be prima Sulton F. Allen 
facie evidence of the liability which they purport to create : William Dick- 
and that the consideration of either may be impeached by — 
special plea. 

If the construction of this Statute had been less plain 
than it has appeared to us, yet the practice under it having 
been uniformly (or almost so) throughout the State in ac- 
cordance with the view we have taken, and the conviction 
that general convenience would be best promoted by this 
construction, would have been sufficient to have determined 
our opinions. 





The judgment of the Court below is therefore affirmed. 
Kelly and Hutchisson for plaintiff. 


John M. Taylor for defendant in Error. 


Stibbins against Butler. December, 1823. 


JUDGE Crenshaw delivered the opinion of the Court. a 

The petition of Stibbins sets forth that Thomas C, Butler, * Petition for cer- 
being in custody by virtue of a ca. sa. at his suit, was on Ha- up the proceed: 
beas Corpus brought before a Judge at chambers, and dis- (785 on 4 Habeas 
charged by the Judge’s order, and prays for a certiorari, Jodee at Cham- 


commanding the Judge to certify to this Court the proceed- bers, (if acted on 

. . by the Supreme 

ings so had before him. Court in any 
The petition is not verified by the affidavit of the petition- event), will not 

er, or of any other person ; nor are the grounds on which the [ie Uye% the Pe- 

Judge discharged Butler set forth. For these reasons the 

petition must be dismissed. If the petition had been suffi- 

cient in these particulars, I am not prepared to say that this 

Court could award a certiorari to bring up the proceedings 

had before a Judge at chambers, but as_to this, it is not now 

necessary to adjudicate. The application must be rejected 


for the reason stated. 


In this opinion the Court are unanimous. 


1G 
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oxcemszn, 1825. 
Pw 
Whiting against King. 
Debt will not lie EDWARD KING declared against Nathan Whiting “ of 


1 

je ae * « a plea that he render unto him *%;, which to him he 
“ owes, and from him unjustly detains.” The declaration then 
proceeds in the usual form of assumpsit, on a bill single of 
Abraham Philips to Whiting for that sum, assigned to King, 
and at the conclusion states an indebitatus assumpsit for the 
specific sum. Whiting demurred specially, the demurrer 
was overruled : he then filed several pleas denying that he 
indorsed the note or that he made it, averring that Philips 
had paid the amount, &c. The Circuit Court, taking no no- 
tice of the pleas, rendered final judgment against him, as by 
default ; on which he prosecutedga writ of Error. 


Judge Crenshaw delivered the opinion of the Court. 

In this case there are nine assignments of Errors. It will 
only be necessary to take notice of the second, viz. “ That 
“ the plaintiff in the Court below proceeded in an action of 
* debt, when the defendant was liable only in assumpsit.” 

_ The undertaking of the indorsee is collateral, not abso- 
lute. He is liable only in the event of the maker’s failing 
to pay. The remedy against him is by action of assumpsit 
and not debt. This Error is not cured by our Statute of 
amendments. In this opinion the Court are unanimous. 


Judgment reversed. 
Ruffin for plaintiff. 


Crawford and Hitchcock for defendant in Error 


Gordon against Hood. 


December, 1823. _ EN the Circuit Court of St. Clair County, Samuel G. Gor- 
don declared against John Hood, “for this, that whereas 
Totrespass,the' “the said defendant on the day, &c. at, &c. with 
declaration is  “ force and arms, one road waggon, &c. forcibly took out of 
en oe “ the session of said plaintiff, &c. And also for that the 
@ positive aver- “ Satd defendant with force and arms, on the same day and 
_ ment. Judgment “ year aforesaid, at , &e. Carried away a certain road 
rested,“ Waggon, &c. the property of said Samuel,” &c. 
The defendant plead not guilty, and a special plea of jus- 
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tification. Verdict for the plaintiff ; and on motion of de- >=cemsza, 1829. 

fendant, the Circuit Court arrested the judgment. On a “~V~ 

writ of Error to this Court, Gordon assigned this matter as — 

Error. Hood. 
Judge Crenshaw delivered the opinion of the Court. - 
The declaration contains two counts. The first com- 

mences that the plaintiff complains, “ for this, that whereas,” 

&c. The second, “ and also for that,” stating the charge with- 

outa whereas. The authorities seem to support the doctrine 

that in actions of trespass a statement of the injury under 

a Quid cum is not a sufficient! positive avyerment ; but I am 

clearly of opinion that the defect is aided by our Statute of 

amendments, especially after verdict. Even in England, 

according to the more modern decisions, such a defect could 

be noticed by special demurrer only, and was amendable at 

any time before or after judgment. (1 Chitty’s Pl. 275) see 

also the case of Coffin against Coffin,2 Mass. R. 358. 7th 

John. 109. 
The judgment of the Circuit Court must be reversed, and 

judgment rendered here for the damages assessed. 


McMeans for plaintiff. 


-McClury for defendant in Error. 


Briggs and McClure against Greenlee. 
December , 823. 


JUDGE Crenshaw delivered the opinion of the Court. 
In this case it is assigned as Error, Ist, That the writ does ist, E 
» Executed by 
not appear to have been executed by an officer or other au- R.'B., D. S. for 


it is i . J. ¥., Sheriff, i 
thorized person. The return to the Writ is in these words : ?- ¥.» Sherifi, is 


* Executed, R. Bradford, D. S. for John Yancy, Sheriff.” turn of the execu- 


The judgment was by default. In a former decision, this tion of the Witt, 
Court held that the return of a writ bya Deputy Sheriff in profert can be — 
his own name, without that of his principal, did not legally taken advantage 
shew the service of the process.(2) But this Court has poh 4 


more than once decided that if the deputy uses the name of 34, If judgment 
the principal so that thé act done. purports to be the act of SScunt it ie im- 


the principal though done by his deputy, the return is suffi- material what 
cent cranes 


damages, 
(a) Lands vs. Patteson, ante, 14. 
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Pv’ 
iggs and 
McClure 


Vv.’ 
Greenlee. 





DECEMBER, 1823. 


Reports of Cases argued and determined 


It is secondly assigned that no profert is made of the 
writing obligatory declared on. Our Statute of amendments 
cures any,.defect of form, from the commencement to the 
conclusio# of an action, which is not specially assigned as 
cause of demurrer. 

What are matters of form? And what matters of sub- 
stance ? All matters essential to the merits of the action 


_ are matters of suhstance. Here it was matter of substance 


to set forth in the. declaration the defendants’ contract, 
and their breach thereof, or liability for non-performance. 
Matter of form is that which cannot aid the merits of the 
action, or superinduce any new force or virtue to the cause 
of action, or vary the nature or legal effect of the writing 
declared on. I cannot discover any good reason why pro- 


fert should be considered-even necessary matter of form, if 


made ; the writing declared on does not become part of 
the Record unless oyer he craved; and the defendant, if he 
requires it, is entitled to oyer, whether profert be made or 
not. ; 

The third assignment is that the judgment is in numero, 
for Debt and Damages, when the Debt and Damages should 
be separate. The judgment is for $161,58, Debt and Da- 
mages. ‘There was no mistake in ascertaining the amount 
due ; the objection is, that it was not called by the right 
name. ‘TheRecord shews the cause of action with suffi- 
cient certainty to be plead in bar to another action for the 
same cause, and that the plaintiff recovered no more than he 
was entitled to. If the judgment had been for $150 Debt, 
and $11,5, Damages, the amount recovered would still be 
the same, $161 50. I presume that it is immaterial to the 
defendants who are to pay, or to the plaintiff who is to re- 
ceive that sum; whether it be called Debt, or Damages, or 
both ; or how much by the one name, and how much by 
the other. The judgment refers to the declaration, and the 
law supposes the sums recovered to bear the denominations 
which best comport with the declaration. 

All the objections in this case are to mere matters of 
form : none of them reach the merits,or come within the 
views of justice. Were the judgments of our Courts to be 
disturbed on such grounds, few indeed, I presume, would 
stand the test of this sort of criticism. 


‘The judgment of the Circuit Court must be affirmed. In 
this opmion the Court are unanimous. 


Owen and Gayle, for plaintiffs. 
Patton, for defendant in Error, 
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DACEMBER, 1825. 
Rankin against John and Thomas Crowill. — = 


JUDGE Minor delivered the opinion of the G@ourt. 

In this case it is assigned as Error—that the judgment was rer pen by de- 

rendered when there was no declaration filed or suit pend- geclaration, | Er- 

ing. : ror not cured by 
It appears that the Writ issued, and was executed on the eee _ 

27th day of March, 1822: that at the return term (4pril, 

1822,) no declaratian being filed, final judgment by default 

was rendered against Rankin. With the transcript of the 

Record sent up on the return of a certiorari, is a copy of a 

declaration, which the Clerk certifies to have been filed in 

his office on the Ist day of July; 1822; and that he inserted - 

it inthe transcript by mistake. Marks of erasure are drawn 

across it. ‘This copy can no more be considered part of the 

Record than any other matter which the Clerk might insert 

by mistake and afterwards obliterate ; nor could his act 

make a paper which had been filed in his office after final 

judgment, part of the Record, or lay a foundation for the 

judgment after it had been rendered. That a defendant 

cannot be in default for not pleading until he has been duly 

informed by the plaintiff’s declaration of the charge to be an- 

swered, and that this should so set out the cause of action 

that the judgment may bar any other action for the same 

cause, are positions too evident to require argument or au- 

thority. 


It is the opinion of the Court that the judgment and pro- 
ceedings be reversed down to the Writ, and that the cause 
be remanded. 


Sallee, for plaintiff. 


Crawford and Hitchcock, for defendant in Error. 


John Gayle against William Foster. December, 1828. 


Foster brought an action of Debt in the Circuit Court of &, Dahendnsicon- 
Dallas County against Gayle, on a promissory Note for rs cextais sum 
$100. At the return term of the Writ, the defendant in —on this judg- 
proper person confessed judgment for $100. No declara- ment, fannot be 
tion was filed. The Circuit Court entered judgment for 2, Judgment by 
$100 Debt and $2 Damages. Gayle sued out a Writ of confession good 
Error, and assigned as Errors—Ist, That there is no declara- tion. 
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pacemse®, 1923. tion. 2d, Judgment is for a larger amount than it should 
pe tote Gusts have been rendered for. 
v. 
William Foster. Judge Saffold delivered the opinion of the Court. 
iy ae sae The first assignment cannot prevail after judgment by 
confession. (See Caller against Denson, ante, p.19.) As 
ta’ the second assignment—The Act of 1807, ; Laws Ala. 
.455,) authorizing the Court on judgments on demurrer, con- 
fession, &c. in actions of Debt for a sum certain, to issue 
executions for the sums of such judgments, with such inter- 
est by way of damages as may be legally due, &c.—can on- 
ly apply to cases in which the confession does not speci- 
y the sum, as if it be for the Debt in the declaration men- 
ti6néd—the ‘amount-of the specialty or Note, &c., or for 
a certain sum and imterest froma given day. Judgment by 
confession fora sum certain defines the amount of reco- 
very with no less precision than a verdict. The plaintiff is 
not compelled to accept a confession for less than he claims, 
and may proceed in the recovery of so much as is not con- 
fessed: but if he accepts and proceeds to final judgment on 
‘the cognovit, it is conclusive ; and it is to be inferred that the 
residue has beon adjusted by payment or by agreement of 
the parties. A confession of judgment amounts by the Sta- 
tute to a release of Errors: but this can apply only to Er- 
rors existing at the time of the confession, and could not 
have been intended, where the confession was for a specific 
sum, to authorize the rendition of judgment for a different 


and larger sum. 


On the second assignment the judgment must be reversed 
and rendered here for the sum confessed. 


White and Gordon, for plaintiff in Error. 


H. G. Perry, for defendant in Error. 





= 


December, 1823. Dinsmore against Hand. 


, OBADIAH HAND brought an action of Debt against 
st, A Judgment Silas Dinsmore, in the Circuit Court of Washington, on a bill 
rélease of Ex- single for $1063;¥,, dated 25th June, 1817, payable Ist 
2d, A’ bill single March, 1819, and if not then paid, to bear interest from the 

sing’ date. Dinsmore filed a plea on which issue was joined, and 


‘ture day with in- 
terest from the date, if not punctually paid, the interest from date to maturity is a penalty, and not 
recoverable. 


eo 


eee 
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atterwards at the trial term, October, 1821, by his attorney >#¢=™seR, 1823. 
Ov’ 


withdrew his plea, and saying nothing further in bar, the 
Circuit Court rendered judgment against him for the Debt 
and $276,4;, Damages for its detention. 

Dinsmor here assigned as Error,—that the judgment was 
for interest from the date. 

The case was argued at December term, 1822, by Gaines 
and Lyon for plaintiff, and Crawford and Hitchcock for de- 
fendant in Error, and held under advisement until this time. 


Judge Crenshaw delivered the opinion of the Court. 

In this case a preliminary question is made as to the effect 
of the judgment by ni/ dicit. Such judgment does not ope- 
rate as.a release of Errors any more than if there had been 
a verdict on the plea and issue. There are many defects in 
substance, which are not cured even by a verdict. A ver- 
dict cures all defects of form and defective statements of 
such matters as must have been proved in order to obtain 
the verdict. Our Statute of amendments cures al) the de- 
fects of form at whatever stage of proceedings they may 
have intervened. The matters here assigned as Error in- 
tervened since the plea was withdrawn, and we are not by 
the judgment by nil dicit precluded from enquiring into it. 

Is interest from the date of the writing, if the debt be not 
punctually paid, to be considered as a penalty or as stipulat- 
ed damages ? Stipulated damages are said to be, “ where 
“ there is a clear unequivocal agreement which stipulates 
“ for the payment of a certain sum as a satisfaction fixed 
“and agreed upon by the parties for doing or not doing cer- 
“ tain acts expressed in the agreement.” On the doing or 
not doing the acts so expressed the stipulated damages are 
recoverable in a Court of Law, and a Court of Equity can 
afford no relief. But where payment of a less sum is se- 
cured by a greater, it isa penalty. Comyn on Contracts, 
537 to 546, and Cases there cited. The contract in this 
case was not for the performance or non-performance of 
certain specified acts, but to pay money at a future day ; ‘and 
if not punctually paid, to pay interest from the date. This 
was clearly securing the payment of a less sum by a great- 
er, a penalty and not stipulated damages. 

The second question which arises 1s, can a Court of Law 
relieve against the penalty? By the common law the penalty 
could be recovered in a Court of Law. By our Statute of 
1811 (Laws Alabama, 464, sec. 24,) it is enacted “ That in 
“actions on penal bonds for the payment of money, judg- 
“ment shall be entered for no more than the principal 
“ and interest due on the bond.” A bond is an obligation 


Dinsmore 
v. 
Hand. 
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pecemsen, 1823. under seal—a penal bond is such an obligation witha penai- 
ww ty. From the principles which I have stated, it follows that 

o_o is instrument is a penal bond for the payment of money 

Hend. within the meaning of the Statute. By the Statute of 1811, 
(Laws of Ala. 70, sec. 3,) “In all actions founded on any 
“ writing ascertaining the plaintiff’s demand, if judgment by 
“ nil dicit be entered therein, the Court shall enter judgment 
“for the Debt and Interest without the intervention of a 
“ Jury.” This section of the Statute renders it unnecessa- 
ry to resort to a Court of Equity for. relief against the pe- 
nalty of any writing which expresses the sum actually due, 
and where there has been a judgment by ni/ dicit, as in the 
present case. 

The judgment of the Circuit Court must therefore be re- 
versed, and judgment rendered here for the principal sum 
due, and interest thereon from the time when it became due. 

The Court are unanimous in this opinion. 





. Chief Justice Clay and Judge Minor not being present at 
the argument, gave no opinion. 


December, 1825. Waters against Creagh and Shields. 


Ona Note to two = JOHN G. CREAGH, surviving executor of John Mitch- 

ecutor of the de- el/, and S. B. Shields executor of P. F. Bayard, who was 

—_ Gisteas co executor with Creagh of said Mitchell, declared in debt 

action with the In the Circuit Court of Marengo County, against Stacy B. 

survivor. Waters, onrhis bill single, payable to Creagh and Bayard ex- 
ecutors of Mitchell. Judgment final by default. - 

Waters prosecuted a writ of Error to this Court; the 

assignment of Error on which the case was decided ap- 


pears in the 


Opinion of the Court delivered by Judge Saffold. 

When there are several executors, some of whom die be- 
fore the administration is completed, the interest devolves 
exclusively on the last survivor and his executors, if any. 
Toller, 44. But it is said, that the note being payable to 
Creagh and Bayard, they had a right, in their individual 
characters, to bring an action on it. Admitting that the pa- 
yees had a discretion to sue, either in their private or repre- 
sentative capacity, yet after the death of one, the action 
must be by the survivor alone, and the executor or admi- 
nistrator of the deceased cannot be joined. but must seek his 
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ist Chitty’s Pleadings, 10 ; and see 3d. Munford, 513. Ist 
Wash. 257. : 

It is therefore evident, that whether the debt be received 
as due to the payees in their private or representative cha- 
racters, the action should have been in the name of the sur- 
vivor alone. 


It is the unanimous opinion of the Court that the judg- 
ment be réversed. 


‘ 


Tubb against Madding. 


JUDGE Minor delivered the opinion of the Court. 
This was an action of Debt by Tubb against Madding in 
the Circuit Court of Perry County. Defendant pleaded 
payment, and two other pleas, denying the right of action 
as to fifteen dollars and fifty cents, and as to thirty-four dol- 
lars and fifty cents, parts of the plaintiff’s demand ; and aver- 
ring that these sums had been attached in his hands at the 
suit of Gaines against the plaintiff and Logan, and judgment 
entered against him as garnishee for these two sums, which 
he had paid. By the Record and bill of Exceptions, it ap- 
m pears that a motion for judgment by default on the two last 
pleas was overruled. The Justice of the Peace who issued 
the attachments was introduced as a witness, and produced 
in evidence the original process and papers, and entries of 
judgment on his docket against the plaintiff as garnishee, 
which entries he had not signed. ‘ihe defendant’s declara- 
tion as garnishee, as originally reduced to writing, was prov- 
ed to be lost, and a sworn copy thereof was given in evi+ 
_dence. The Justice proved that the defendant had paid 
over the money attached in his hands. The plaintiff’s 
counsel objected to the admission of all the above evidence, 
and the objection was overruled. He further objected to 
the proceedings had on the attachment before the Justice, 
which was also overruled. /Madding’s note to Tubb, on which 
the action was founded, appeared to have had credits on it, 
which were erased. ThesCourt charged the Jury, that the 
holder of the note had no right to erase the credits though 
entered by mistake; that theburthen of proof of such 
mistake Jay on the plaintiff; and thatthe Jury must allow 
the credits if legible. To the admission of all which evi- 
dence, and to the charge of the Court, the plaintiff excepted; 
17 











lay 


remedy against the survivor, for the share of the deceased. >*czmBzn, 1825. 


Py 
Waters 


v. 
Creagh anil 
Shields. — 


nr ee 


Decemier, 1823. 


1st, Some of the 
pleas do not, but 
others do, answer 
the whole decla- 
ration. Plaintiff 
cannot take judg- 
ment by nil dicit. 
2d, The original 
papers, instead 
of sworn copies, 
froma Justice of 
the Peace may 4 
be given in evi- 
dence. 

3d, Part of the 
Debt being at- 
tached in 

hands of the de- 
fendant, he shall 
be protected 
against a second 
recovery as to so 
much, ee the 
proceedings, 
though errone- 
ous, remain unre- 
versed, 

4th, The holder of 
a Note may erase 
creCits entered 
on it by mistake ; 
and whether they 
have been soen- 
tered must be de- 
termined by the 
Jury and not by 
Court. The 
Court cannot 
charge as to ma‘- 
ters of fact. 
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perme and the assignments of Error now bring in question these 
’ tatters. 
‘Dube For the plaintiff in Error it has been contended that the 
Madding. plea must eee the pacer ream : bs « e it eae 
o———— only a , plaintiff may take judgment by nil dicit for the 
voedae "ithe principle * evidently applicable only where 
the part unanswered by such partial plea, remains unanswer- 
ed by any other part of the pleadings. Fhe defendant might 
plead as many several matters as he judged necessary for 
his defence. His special pleas as to the sums attached in 
his hands, could not from their nature answer the whole de- 
elaration ; but his plea of payment’ answered the whole. 
and a judgment by nil dicit, when he had pleaded a good 
bar tothe whole action, would have made the Record con- 
tradictory. 

The Jury had a right to take with them from the bar the 
papers read in evidence: the Justice was not bound to pro- 
duce as evidence the original papers of his offiee, which he 
is required to preserve for the benefit of the parties interest- 
ed. Butif he thought proper to incur the risk of their be- 
ing in possesion of the Jury, it was not for the plaintiff to ob- 
ject ; for they were at least as good evidence as sworn copies 


When the defendant by competent authority had been 
summoned as garnishee, and the Justice having jurisdiction 
of the case had, in pursuance of his ishment, entered 
judgment against him in favour of the plaintiff in the attach- 
ment for the sums which he declared he owed to the plain- 
tiff in this action, he was liable to executions thereon. If 
the judgments were rendered on matters within the jurisdic- 
tion of, the Justice, Madding surely was not bound to resort 
toa higher tribunal to ascertain whether the Justice’s pro- 

ings were according to law ; and much less could he be 
required without such appeal to resist the Justice’s judg- 
ment. 

I am not aware that a Justice is required to sign his judg 
ments or other entries: (Lawsof Ala. 410.) and when exe- 
cutions were about to be levied on Madding’s property, it 
could have availed him little to allege or prove that they had 
issued on judgments to which the Justice had not subscrib- 
ed his name. 

If the-written declaration of the defendant as garnishee 
‘was lost, on the settled principles of evidence it was proper 
to give the copy in evidence. 

the proceedings of the Circuit Court thus far there is 
evidently no Error: but we conceive that the Court erred 
én the c as to the credits which appeared to have been 
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entered on the Notes, and afterwards erased. The holder *°#™=22, 1823, 
of the Note was its owner, and clearly had the right to “=v 
erase from it credits which had’ been entered by mistake, sd 
though he had no right to defraud the nraker by erasing cre- = Madding. 
dits which had been fairly entered. Whether they hd --—"~ 
been entered by mistake or not, and whether they proved 
payments, and to what amount, were questions of fact. ‘The 
Jury are judges of facts, the Court is to judge of the law. 
It should have been left to the Jury to determine from the evi- 
dence and circumstances whether the credits had been en- 
tered by mistake or fraudulently erased, and to what 
amount payment had been made. 

For this reason the judgment must be reversed, and the 
cause remanded fora new trial. 


Judge Saffold gave no opinion. 


. December, 1823, 
James Childress against Francis McGehee. ae 


JUDGE Minor delivered the opinion of the Court, Ist, Ona certios 
This was a writ .of Error on a judgment of the Circuit 1" for proceed- 
; - - ings on a writ of 
Court of Green County, reversing the judgment of a Justice Forcible Detain- 
of the Peace on a writ of Forcible Entry and Detainer. The rele pew poll 
3d, 4th, and.5th assignments of Errors lead to the examination 45's matter of le- 
of the decisions of the Circuit Court on two successive mo- gal discretion. — 
tions to dismiss the certiorari. aon ue mie 
It appears that on petition of McGehee the Hon. anew bond tobe 
Henry Y. Webb, one of the Judges of the Circuit Courts, $4 Ga « writ of 
awarded the Certiorari, and required bond and security to Forcible Entry 
be given. On the return of the certiorari at September term, 2n4 Detainer, the 
1822, a motion was made to dismiss, for the insufficiency of shew that the par- 
the bond ; a new bond was taken by leave of the Court, and {y con —s 
an alias certiorari awarded; on the return of which, at possession. 
March term, 1823, motion was again made to dismiss, which 
was overruled. ; 
The writ of Certiorari is the sole means by which pro- 
ceedings of this nature can be reviewed. The Legislature, 
by prohibiting the writ of Restitution to issue until twenty 
days after the day of rendering judgment, seems to have 
been desirous to prevent the defendant’s being deprived of 
the possession before he could have an opportunity of resort- 
ing to an appellate tribunal. (Laws of Ala. p. 373. sec. - 
18, p. 375.) 
The Statute does not require securitv. It seems not to 
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DEceuses, 1823. create, but to restrict and modify the right of appeal ; and I 

cannot think that the restriction is to be extended by impli- 

James Childress cation beyond its terms. To require the bond-and security 

francis _—is, at ‘mast, a matter of discretion with the Judge awarding 
the process. The Circuit Court was surely as competent to 
“————— __ award and prescribe terms for the certiorari, (as done at 

September term, 1822,) as the Judge in vacation. The se- 

cond bond appears to have been satisfactory to the Court. 

There appears to have been no Error in denying the two 

motions to dismiss. 

Let us proceed to the examination of the judgment of the 
Circuit Court as brought into view by the second assign- 
ment of Errors. 

In the Circuit Court, it was among other matters assigned 
as Error, in the original proceedings, that the plaintiff shews 
no possession in him at the time he alleges the injury to have 
been committed. The original complaint of Childress, upon 
which the writ appears to have issued, states that McGehee 
unlawfully entered on and forcibly detains the premises from 
him : describes the premises as lying in and being part of the 
tract of country granted by Congress to the French emi- 
grants on condition, &c., and states that Childress is entitled 
to the possession : that he purchased the premises of one of 
the emigrants who had a right to sell ; that his estate therein 
is a fee-simple on the performance of certain conditions 
which are to be performed within a period not yet elapsed : 
that he made a demand of the premises of McGehee. who 
refused to give possession. It is not stated in the complaint, 
nor does it appear in any part of the Record, that Childress 
has ever been in possession of the land. 

. In proceedings of this nature the Justice of the Peace is 
surely to be regarded as exercising under the Statute a spe- 
cial and limited, and not a general jurisdiction. The 2d 

= and 3d sections of the Statute authorise proceedings of this 

“= Rature—when any person enters into lands, tenements, or 

“* other possessions, and detains or holds the same with force, 

or strong hand, &c.—enters peaceably, and by: force, fright- 
ening, threats, &c. turns the party out of possession ;—or 
having entered oper into any lands, tenements, or other 
possessions, shal hold or keep the same unlawfully and with 
force, &c. The 5th section provides for the case of the 
tenant of a particular estate holding over after demand of 
possession by the landiord or person entitled in remainder 
or reversion. The 26th section enacts that the estate or 
merits of the title shall in no wise be enquired into on any 
complaint exhibited by virtue, of this Act: and provides 
that the Act shall not extend to any person who has had un 
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interrupted occupation, or been in quiet possession for the >#¢#™4s#R, 1825. 


space of three whole years together immediately preceding 


POyw& 


such complaint, and whose estate in the lands, &c. is not 7™* Childress 


ended or determined. 

The judgment, if for the plaintiff, is to be forced by writ 
of Restitution. What was the evil intended to be remedied 
by this Statute? Delay in the recovery of possession for- 
cibly or-wrongfully withheld as in the enumerated cases. 
The authority to try title in this way is expressly negatived. 
Quiet possession (though without colour of title,) for three 
years immediately preceding the complaint protects the de- 
fendant from such a preceeding. Can it be contended that 
the jurisdiction of the Justices of the Peace in cases of this 
nature is by implication to be extended to cases not enume- 
rated in the Statute. In Courts of limited jurisdiction, the 
facts or circumstances whieh give jurisdiction must appear 
on the Record. 3 Dallas, 382. 1 Wash, 81. 4 Cranch, 
46. 


possession, nor does it shew an injury within any of the 
descriptions specified in the Statute. [t sets forth that the 
plaintiff is entitled to possession, and recites the foundation 
and chain of his title. From the state of the proceedings 
had, and evidence given and offered on the trial before the 
Justice, the case appears to have been instituted and con- 
ducted solely as a trial of title. The 20th section of the 
Statute enacts that the estate, or merits of the title, shall in 
no wise be enquired into in proceedings of this nature. 
The title and right of possession may amount to a construc- 
tive possession so as to sustain an action of trespass, unless 
the defendant shew an actual adverse possession. But 
where possession in the defendant is proved, the plaintiff 
(until our late Act of Assembly abolishing the fictitious pro- 
ceedings in ejectment) could not maintain trespass, but 
must have sought his remedy in some other form. If the 
title carry with it the possession so as to enable the plaintiff 
who has never had actual possession to maintain the writ of 
Forcible Entry and Detainer, the trial must necessarily be 
on the merits of the titles of the respective parties ; and 
this form of proceeding, instead of being merely a summary 
remedy for restitution of possession in the cases defined by 
the Statute, must become the course for trying the titles of 
adverse claimants. The Statute on its face shews conclu- 
sively that it was not the intention of the Legislature to vest 
Justices of the Peace with jurisdiction, and jurisdiction to be 
exercised in this summary way as to the titles and rights of 
possession of all the real property in the State 


The complaint here contains no averment of the plaintiff 's 


Francis 
McGehee. 
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ptceusen, 1823. The English Statutes on this subject appear to diffe: 
ww from ours in punishing forcible entry and detainer as a cri- 
James Childress minal offence ; but in the description of the subjects of the 
Erancis injury, “ lands, tenements, or other possessions,” and in the 
McGehee. summary mode of trial and restitution, there appears,to be 
—————"_n@ ~material difference. 3 Bac. Ab. 250. Statute 8 Henry 
6. chap. 9. In England to sustain this Writ, the disseisin 
must be proved. 1 Lord Ray. 610. 3 Salk. 169. The 
Supreme Court of New-York have decided that it must ap- 
pear on the Record that the prosecutor was seized. 1 Cain, 
125. 2 Cain 98. In Pennsylvania it has been held that 
the defendant cannot give title in evidonce to avoid resti- 
tution. 1 Dal.68. it has been urged in argument that the 
plaintiff is without remedy if not entitled to this. From the 
terms of the Statute, the nature of the proceedings, and the 
tribunal before which it is to be had, it is evident that the 
Legislature did not intend to constitute every Justice of the 
Peace a Court-of general jurisdiction, with power to pro- 
ceed in this summary mode in the trial of titles and rights 
of possession to real estate. The particular remedy intend- 
ed to be afforded and the limits within which it is to be ap- 
plied, are by the terms of the Statute clearly defined. It 
is not for the Court to say what was the proper remedy for 
the plaintiff ; as the case appears upon the Record it appears 
he was not entitled to this. 

The sixth assignment directs our enquiring to the entry of 
the judgment of the Circuit Court. Judgment was not enter- 
ed in favour of McGehee for his costs. The entry in other 

- respects is correct. The omission cannot prejudice the 
“* laintiff in Error, or properly be assigned as Error by 
(a) Henry vs. im.(a) 
Smoot, ante, p. 
” Let the judgment of the Circuit Court be affirmed. 


Judge Lipscomb not sitting. 
Barton and Collier, for the plaintiff in Error 
E. Pickens, for defendant in Error. 
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oaceuiten, 1825. 
Pow 
Joshua Kennedy against Lud Harris. 


ON motion of the Counsel for Harris the writ of Error in Defendant in Er- 
this case (from Baldwin Circuit Court) was dismissed, because jell eee 
no citation appeared to have issued. He afterwards produced sets out a judg- 
a certificate of the Clerk, shewing that a judgment had been we below. 

$ : ‘ aintiff in Error 
rendered in favour of Harris against Kennedy : that Kenne- shews a tran- 
dy had obtained awrit of Error and superseded the judg- scriptin the same 
ment ; and he now moves for an affirmance of the judg- there isanaward, 
ment as described in the certificate. In resistance of the - ee 
motion the Counsel for Kennedy referred to a transcript of disregarded, and 
the Record, purporting to be of the same case ; by which a on the 
it appears that the cause was referred to arbitrators, who “™"°** 


returned an award on which judgment had not been entered. 


Judge Saffold delivered the opinion of the Court. 

Harris, the defendant in Error, shews by a certificate in 
strict conformity to the Statute, that a judgment was render- 
ed by the Circuit Court. The transcript referred to by the 

laintiff in Error has not been made a part of the Record 

ere: if it had been, the discrepancy would appear to re- 
quire that a certiorari should issue. But the defendant 
has no inducement to apply for a certiorari; and the plain- 
tiff in Error, not having brought himself regularly before 
this Court, is not entitled toone. We must therefore take 
the judgment to be as described in the certificate, and it 
must be affirmed. 





Heart against Judson. 


JUDGE Saffold delivered the opinion of the Court. Decemier, 1895, 
In this case the writ of Error, as issued by R. Tankersly, 1, Writ of Error 
as clerk, bears date Ist September, 1823, after the expiration ied by Clerk 
of his term of office. The defendant in Error moves to his tern of elice, 
quash the Writ, and produces a coppy of the citation issued quashed. 
17th of June, -1823, shewing that a writ of Error had pre- demeant te oy 
viously issued. Neither this nor the corresponding tran- *4judged_ im all 
script of the Record has been filed. He moves to quash aa as 
the writ of Error, and for an affirmance of the judgment, “rit of Error or 
The writ of Error must unquestionably be quashed. ry = i of 
The plaintiff in Error refers to the transcript of the Record 1820. 


to shew that the judgment was on an unliquidated demand. 
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no da are recoverable. This act provides that 
: “in all cases botfomed on a contract, note, agreement, or li- 
Judson. | “ quidated account, where the judgment of the Circuit 
“ Court may be affirmed, fifteen per cent. damages shall be 
“ allowed,” &c. Laws Ala. p. 168. Admitting that this 
_ * transcript is ‘sufficiently before us to shew that the action 
was not founded on a liquidated demand, the act of 1820 
directs that whenever the judgment of a Cireuit Court shall, 
on appeal or writ of Error, be affirmed, ten per cent. dama- 
ges shall be allowed and not more, &c. Laws Ala. p. 483. 
This last Act does not restrict the right to recover dama- 
ges to actions founded on liquidated demands, but allows 
them at the rate last mentioned in all cases where the judg- 
ment of a Circuit Court may be affirmed by this Court. 
The terms of the last Statute are general, not. restricted 
like the first, as to the description of actions ; and in this re- 
spect, aswell as in amount of damages, the first is clearly con- 
trayened by-the last. If it were for usto consider the reason 
and policy of the Statutes, it would seem that an obstinate 
debtor wits refuses to liquidate his debt, should not be bene- 
fitted by his injustice : and even in actions ex delicto, the 
satisfaction of the judgment should not be delayed without 
responsibility. for damages. It is the unanimous opinion of 
the Court that the judgment of the Circuit Court be affirm- 

ed with ten per cent. damages. 


eens 102s ee contends, under the authority of the Statute of 1819, 
Heart 





December, 1823. Wynn and Wife against Williams. 


- ened JUGDE Lipscomb delivered the opinion of the Court. 
jection to a dee The assignments of Error bring in question the testimo- 
position that itis ny admitted on the execution’ of the writ of Enquiry as stat- 
ing of the’ attor- ed by the bill of Exceptions taken by the plaintiffs in Error. 
ney ho aoperty The first exception is, that the Court permitted certain de- 
cone’ positions to be read in evidence for the plaintiff, although 
2, Release of in- they were in the hand-writing of an attorney, and not writ- 
terest of a wie ten by the person to whem the commission was directed. 
galise his testi: In support of this objection a case is cited from the 2d vo- 
pion AS a be- lume of Haywood’s North Carolma Réports. It is hardly 
3, Inectionss. necessary to observe, that.the high character of the Ist vo- 
pe ang ety lume of that work isnot sustained in the second. It seems 
husbendsufi- probable that the decision, as reported, must have been made 
vient. under some rule of Court or Statute of North Carolina. 

Second exception.—It appears that Stephen Cocke, attor- 
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ney for the plaintiff, gave evidence in her hehalf. On its >zcensite, 182s. 
appearing that his fee was contingent, depending onthe “~*~ 
event of the suit, and that he was the plaintiff’s security for Ws and Wife 
the costs ; she not residing in the State, he released his fee, Williams. 
and the Court decided that the release legalized his testimo- 
ny. 
That a person having a direct and immediate interest in 
the event of the suit is not a competent witness, is a rule of 
evidence so well settled and supported, that it does not now 
require the aid of argument. If the witness’s fee de- 
pended on the event of the suit, his interest was direct and 
palpable. If this incapacity operated at the time that the 
oath was administered and testimony given, the release af- 
terwards made could not purge it of the taint and bias 
which the interest is supposed to have infused. To remove 
this objection, the witness, after the release given, ought 
again to have been sworn. But leaving this objection out 
of the question, he could not release or divest himself of his 
interest and liability as plaintiff’s security for the costs. 
This could have been effected only by substituting other se- 
curity by order of the Court. 

Another Error assigned is, that the writ was not served 
on the wife, and yet she was included in the declaration and 
judgment. As to this, it is sufficient briefly to say, that the 
legal existence of the wife is so merged in that of her hus- 
band, that the service on him is sufficient. 

On the second ground stated, the judgment must be re- 
versed, and the cause remanded. 


In the Supreme Court of Alabama. 





Judge Ellis not sitting. 


Joseph P. Kennedy against Pickering, Administrator Of December, 1623. 
Jackson. 


JUDGE Lipscomb delivered the opinion of the Court. _ 1, Informal~pies 

The Record shews a declaration in assumpsit, after which pel ath 
is the following entry : “ Plea, payment,” fees | R. H. Gil- country, and no 
mer,” and a verdict and judgment for the plaintiff. —- 

This Court has always evinced a disposition, after a ver- 2, Plaintiff dies 
dict, to overlook defects of form in previous proceedings. pending ection : 
We have decided that a verdict embracing the MOETItS, shew revival. 
though on a defective or informal issue, should be sustained ; 3 Defendant, by 
and that after verdict it is to be inferred that-all formal de- Saavie, waives 
fects in the pleadings had been waived.(c) Applying this ee 


of law. 
(a) Ripley vs. Coolidge, ante,p.11. Malone vs. Donnelly. ante, p. 12, 
18 
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exexusza, 1823. rule to ‘the present case, we consider that a formal plea-of 
“~~ payment was intended from the entry on the Record, and 
Feeph Pe this/being a special allegation of new matter concludes with 
v. a a verification, and there could a no issue without . me 
Pickering, Admi- tion from the plaintiff;. No replication appears, and the de- 
a fendant’s wit remained encéelrediosed when the de- 
fendant’s cause was put to the Jury ; and consequently there 
was no issue on which a verdict could be founded. It is 
true, if this plea of payment had informally concluded to 
the country, and issue had been joined and a verdict render- 
ed, it would have been sustained : for the defendant would 
4 not have been permitted to take advantage of his own 
mispleading ; and it would have been at the plaintiff’s - 
election to demur,. or join, in the informal issue tendered ; 
but in this case it was the plaintiff’s own fault that the cause 
was put to the Jury without an issue. To presume that 
there was a replication would be to infer more from the 
verdict than the majority of the Court feel authorized to do. 

On the second assignment—that there were no parties 
when the judgment was rendered. The Record shews that 
James Jicheon, the original plaintiff, died pending the action, 
and does not shew that Sarah Pickering was ever made a 
party as his representative. We all agree that no judgment 
could be rendered until the proper parties had appeared. 

-As to the last assignment—that the cause*was disconti- 
nued. 

The Record shews no proceedings or continuance for se- 
veral years after the commencement of the suit, until May 
term, 1821, when there was a continuance on the affidavit 
of the defendant. This, we conceive, was a waiver of the 
former discontinuance by operation of law. On the first. 
and second assignments of Error, the judgment must be re: 
versed and the cause remanded. : 





———— > 


December, 1223. Perdue against Burnett. 


ye ee IN the Circuit Court of Monroe, Lewis Burnett brought 


tered the marks an action of slander against James H. Perdue. The decla- 
“hogs,” are in” Fation averred, that the defendant, with intent to injure the 
themselvesac- plaintiff, “ and also to subject him to the pains and penalties 
dockapetion' er ane of the laws of this State made and provided against al- 
ring that the “ tering and defacing the mark or brand of any cattle, hogs, 
wi were spok- 
en with intent to subject the plaintiff to the penalties of the | inst altering or defacing the mark 
"or brand of any cattle, hogs &c. itis after Tapliies to bn Seunatandl, teas Gee ditcdeoaun eaatte core: 
ed that the plaintiff altered the marks without the owner’s consent. 3, Not necessary that the Record 
should shew that the Jury wassworn. 4, No error if judgment in slander be entered as in debt 
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‘or sheep, &c. more particularly to subject him to the DuceMBER, 1825. 


“ a and penalties of an Act of the Legislature (now the 
“ law of this State,) to prevent the altering or defacing 
“of the mark or brand of any horse, mare, colt, mule, ass, 
“ neat cattle, hog, sheep, or goat, not being the property of 
“ the person so altering or defacing the same.” 

On, &c. at, &c. (stating a general colloquium) to and 
concerning plaintiff, loudly published of him the words 
“ You have altered the marks of four of my hogs.” 

The second count stated the words as spoken in the third 
person, It was not stated in the inuehdo in either count, 
that defendant charged or meant that plaintiff altered the 
marks without or against the consent of the owner.—Plea, 
not guilty and issue.—The transcript from the Circuit Court 
next after the plea proceeds, “ Circuit Court, September 
term, 1821. The “ Jury, No. 2.” (Here follow the names) 
“ The Jury, No. 2. returned—We find the defendant guilty, 
“ and assess the damages to eight hundred dollars and costs 
“of suit. Jf. J. Kennan, foreman.” Judgment: was there- 
upon entered as in an action of. Debt. 

Perdue prosecuted a writ of Error to this Court. The 
matters assigned as Errors appear in the 


Opinion of the Court as delivered by Judge Crenshaw. 

The first and principal assignment of Errors is, that the 
words charged in the declaration are not in themselves ac- 
tionable, and that no special damage is laid. 

The words charged are, “ You, (meaning the said Lewis 
Burnett) have altered the marks of four of my hogs :” not 
alleging that it was done without or against the owner's 
consent. By the twenty-third section of the Act of Febru- 
ary, 1807, (Laws Alaba. p. 209,) any person convicted of al- 
tering or defacing the mark or brand of any animal therein 
mentioned, among which hogs are enumerated, shall pay 
the value thereof to the owner, and a fine of twenty dollars 
to any person suing for the same ; and shall receive twenty- 
five lashes for the first offence: and by the third section of 
the Act of 1811, (Laws of Ala. p. 224,) this offence is pu- 
nishable on conviction by indictment, by forfeiting and pay- 
ing the value of the animal, and also a fine of twenty dollars 
tothe owner. Itis a safe rule togive to penal laws a strict 
construction. I have no doubt but that the Legislature 
intended by the last Act to substitute a milder punishment 
than had been provided by the first, but that they did not in- 
tend to change the nature of the crime. 

In the case of Coburn against Harwood, (ante, p. 93,) 
this Court decided that words are in themselves actionable, 
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esceustz, 1823. which, if true, would subject the plaintiff to an indictment 


aA 
ve 


Burnett. 


for a crime involving moral turpitude, or subject him to in- 
famous punishment; and that slanderous words are to be 
construed in the natural and obvious sense in which the 
world understand them. The principles of that decision 
were maturely considered, and.I see no sufficient reason to 
depart from them. 

then, to alter the mark of a hog without or against the 
owner’s consent, an indictable offence involving moral turpi- 
tude, or one which would subject the offender to infamous 
punishment? - The Statute uses the expression “ on con- 
viction by indictment.” It cannot therefore be denied 
that the offence is indictable. The punishment is not infa- 
mous, this idea being usually and perhaps exclusively at- 
tached to corporal punishment. 

Does the offence then involve moral turpitude? in other 
words, is it an infamous offence ? Capital offences of all 

s are infamous, by reason of their atrocity. So are all 

of the crimen falsi ; because fraud is an essential 

ingredient. For the same reason, Larceny is infamous, inde- 
pendent of its punishment. 

To alter the mark of another’s hogs without or against 
the owner’s consent, is So near uhin tw larceny, that the 
ablest lawyer in criminal jurisprudence might find some diffi- 
culty in drawing the line of distinction. The animo fu- 
‘oat is the moving principle of action in both cases. If 
this reasoning be correct, the irresistible conclusion is, that 
this offence is indictable and involves moral turpitude : and 
that words importing a charge of this sort are in themselves 
actionable. 

It is further assigned as Error—that the declaration does 
not allege that the marks were altered without or against 
the owner’s consent. The declaration states in effect that 
the defendant uttered the words falsely and maliciously, and 
with a view of eaperng the plaintiff to the pains and pe- 
nalties of the law provided against.this offence, and ac we 
the law with so much certainty and precision that it cannot 
be mistaken. The recital of the law makes it a part of the 

laration, and it is virtually alleged that the marks were 
altered without the owner’s consent. The defendant, with 
the intent of charging the plaintiff with this particular crime, 
says to him, “ You altered the marks of four of my hogs.” 
natural and obvious sense in which the world would 
understand these words when maliciously spoken, is, that 
they amounted to a charge of altering the marks without or 
against the owner’s consent. The words, when falsely and 
maliciously spoken, necessarily imply, and to a common un 

















In the Supreme Court of Alabama. 14h 


derstanding, as clearly convey the charge of guilt, as if the >"=™==a,.1823. 
words “ without or against the owner’s consent” had been “@Y™ 
added. ‘The omission of this allegation is therefore imma- "dvs 
terial: at any rate, it is cured by the verdict. Burnett, 

It then follows, that the words set forth in the deela- 
ration, taken in the natural and obvious sense in which 
the world would understand them, charge an offence sub- 
ject to an indictment, and involving moral turpitude, and are 
in themselves actionable. : 

As to the third- assignment of Error. This Court will 
presume that the Jury were duly impannelled and sworn ; 
as _ settled in the case of Goyne against Howell, (ante, 
p. 62. 

It : further assigned as Error—that the ——— is in 
Debt when it should be for damages. If the verdict and 
judgment are right as to the sum recovered, it is immaterial 
whether it be called Debt or Damages. They refer to, the 
declaration, by which it is rendered so certain, that it may 
be plead in bar to a second action for the same cause. 





Let the judgment be affirmed. 
Owen, Gayle, and Bagby, for plaintiff. 
Dillett, for defendant in Error. 


Gaines against Acre. December, 1823. 


ACRE brought an action of detinue against Gaines in $+ 8% agent of 
the Superior Court of Washington County, for a land Certi-. cestifcate to him- 
ficate, and recovered a verdict and j ent. By the bill self: B. brings 
of Exceptions it appears that in 1799 arcissts Brontin ap- G. = onan: 
pointed Gaines his agent to sell the land for which the cer- chase money, and 
tificate issued: that it issued to Brontin in the year 1805, bis sitomey te 
On the day on which it was issued, Gaines, as agént of Bron- thereby confirms 
tin, transferred it to himself at the price of one hundred and “ ***- 
fifty dollars: that the land was not then worth more : that 
a witness had seen a letter in possession of Gaines, purport- 
ing to be from Brontin, authorizing him to sell the land for 
one hundred and fifty dollars : Gaines had offered it to wit- 
ness at that price, and witness declined purchasing. It was 
further proved that an attorney, employed by Brontin, 
brought an action in his behalf against Gaines for that price ; 


and that at the return term of the Writ, being imformed 
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paceusen, 1828. that Gaines was about to plead a tender, the attorney in the 


aa 
Gaines 
v. 
Acre. 








action received the money of Gaines, and paid it over to 
Wilson Carman ; attorney m fact for Brontin. The Court 
below charged that the transfer of the certificate by the 
agent to himself was void, and not voidable merely. It was 
further proved that the plaintiff, Acre, in June, 1817, pur- 
chased the land of Bronttn, the certificate being in the pos- 
session of Gaines. ‘The Court charged the Jury, that if 
Gaines obtained possession of the certificate as agent of 
Brontin, his serene was not adverse to Broniin ; and that 
Acre’s purchase was valid, notwithstanding the certificate 
was in possession of Gaines. It was not proved that Gaines 
had ever had actual possession of the land. é 

a writ of Error to this Court the matter of the bill 
of Exceptions was by Gaines assigned as Error. 


Chief Justice Clay delivered the opinion of the Court. 

Although we are unanimously of opinion that it was in 
the power of Brontin to confirm the transfer by Gaines to 
himself, we do not all concur in considering the question 
throughout in the same manner ; my own opinion is, that the 
act was not void, but merely voidable. 

Brontin had empowered Gaines to transfer the certificate : 
whatever irregularity may have occurred in the execution 
of his authority, the transfer was legal on its face, subject to 


. be set aside or confirmed at the election of Brontin. 


I think that this position is sustained by the case cited 
from 4 Mynford, 333. One of several joint-executors made 
a transfer in which the others did not unite ; the Court in 
effect determined that the act was not void, but voidable 
merely ; and that a vendor, by recovering judgment for, and 
receiving the purchase money, ratifies the sale. 

From the nature of the powers and the duty of an attor- 
ney at law, the acts of Kennedy, as attorney for Brontin, 


in the suit against Gaines, ought to be considered as the acts 


of Brontin. It has been urged that it does not appear that 
Brontin had been apprized that Gaines had transferred to 
himself ; the contrary does not appear; we must take the 
facts as they are stated on the Becerd to have been prov- 
ed. .Carmin, Brontin’s attorney in fact, consulted with 
Kennedy and Baldwin, (his attornies in the suit afterwards 
brought,) and received the money paid by Gaines. To re- 
quire the subsequent assent of the principal to the act of 
his-agent, would deny to the principal the power of con- 
tracting by an agent. 

If it were necessary for us now to enquire whether the 
evidence, as stated, raises_a presumption of fraud in the 
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transfer, we. would say that it repelled such presumption : >©#™BER, 1823. 
that it appears that the price which Brontin demanded,and “~~~ 
for which he instructed Gaines to sell, was paid to Carman ‘ 
as his attorney in fact : that there is no evidence that Bron- Acre. 
tin was dissatisfied with the price, or that there was any 
misrepresentation or concealment on the part of Gaines. 
The opinion of the Court on the principle of the case refer- 
red to, (4 Munf, 333,) is, that Brontin, by suing for and 
receiving the purchase money, confirmed the saleg and that 
in this respect the charge in the Court below was erro- 
neous. 


Gaines 
v. 





Let the judgment be reversed and the cause be remand- 
ed. ; 


Crawford and Hitchcock, for the plaintiff in Error. 


Acre, for defendant in Error. 


On the 18th day of December, 1823, after delivering the 
opinion in this case, Judge Clay resigned the office of Judge 
of the Fifth Judicial Circuit ; and Judge Lipscomb was there- 
upon, by the Court, appointed Chief Justice. 





William Crawford against The State. Decemier, i823. 


, 


THIS was a writ of Error to the Circuit Court of Wash- aoe ie of 1820, 
ington, on a judgment on motion at April term, 1822, in fa- jor 1821, doer 


vour of the State against William Crawford, President of not authorize 


the Tombeckbee Bank, for “one thousand dollars, being the 17¢8™«"* 0 ae 


“ amount of the penalty incurred for failing to pay into the sident of the 
“treasury the taxes accruing from said Bank for the year 577" 
“ 1820.” The transcript of the Record sets out that Wil- to pay the taxes 
liam Crawford, Esq. President of the Tombeckbee Bank, on °! 18% 

the 7th day of May, 1820, acknowledged the “ legal service 


of a notice in form following,” to wit : 


“ Comptroller’s office, Cahawba. 
“To William Crawford, Esq. President of the Tombeck- 
bee Bank. 


“ You are hereby notified, that on the first Monday after 
“ the fourth Monday in April next, I shall, by the solicitor 
“ of the first Judicial Circuit, move for judgment against you 
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v. 
The State. 


omenen, 1823.“ in the CircuiteCourt of Washington County, for the sum 


a Aw =« ey . ; ‘ 
wa of one thousand dollars, which you have incurred, by fail- 
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to pay into the treasury the taxes accruing to the 
“‘ State aforesaid from said Bank for the year 1820, January 


* 28th, 1822. 
“SAMUEL PICKENS, Comptroller.” 


The defendant to the motion here assigned as Errors— 
Ist, It dees not appear that the defendant had notice of the 
motion as required by law. 2d, The Circuit Court erred 
in rendering judgment against the defendant individually for 
the fault of the President, Directors and Company of the 
Tombeckbee Bank. 3d, The law imposing a tax onthe Bank 
isin violation of its charter, which is a contract, and the law 
is unconstitutional. 4th, The Record does not shew that a 
certificate from the comptroller was produced shewing 
that the tax had not been paid. 


Crawford for plaintiff in Error.—By the Statute, and 
from the first principles of jurisprudence, the defendant was 
entitled to notice, in order that he might be heard before 
— sentenced to pay a penalty. In the Record it is stat- 
ed, that on the 7th day of May, 1820, he acknowledged ser- 
vice of a notice in the following form, and then follows the 
form, If this be taken as the notice, it appears not to have 
issued from the Comptroller’s office before the 28th day of 
January, 1822, nearly two years after the time of the acknow- 
ledgment of its Jegal service as stated in the Record. But 
leaving out of view the time when the service of notice was 
acknowledged, the notice, or form of notice, as set out in tlie 
Record, charges the defendant with no default or offence 
for which he was by /aw liable to a penalty of one thousand 
dollars,or to any penalty. The notice charges that the de- 
fendant, the President of the Bank, failed to pay the taxes, 
and thereby incurred the penalty. The tax is laid on each 
share of Bank stockynot on the President. It is to be paid 
out of the joint funds, not out of his private funds : the Di- 
rectory control the joint funds. He cannot dispose of a 
dollar of them without their order. How then can he be 
charged with a penalty for failing to perform what he had 
no power, what was impossible for him to perform? (Acts 
of 1820, p. 10.) 

All the pre-requisites required by the Statute for the ex- 
ercise of jurisdiction in this summary mode should appear in 
the Record. (Logwood and alii against Huntsville Bank, 
decided by this Court at November, 1820.) The Act of 
1820 requires notice of the motion to be given to the de- 
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faulting Bank, to the Corporation, not ‘te ‘the President. >*-zexn, 1825. 
Does the Record shew such notice, or any notice? The “"v™ 
Clerk certifies that on the 7th day of May, 1820, (more W™ ——— 


than seven months before the enactment of the Act referred 
to,) the President acknowledged.“ legal service of a notice 
in form following,” and he sets out a notice to the President, 
dated the 28th day of January, 1822, nearly two years af- 
ter this acknowledgment of service. The defendant in the 
Court below did not appear. Judgment was rendered 
against him when he was not a party in the Court, 

In a proceeding of this nature, jurisdiction must be ex- 
pressly given by Statute to the tribunal by which, and ac- 
cording to the mode in which, it is exercised. (Logwood 
and alii against Huntsville Bank, case of the Collector of 
Charleston, Wheaton’s Rep. McIniyre against Wood. tb.) 
What Statute vested the Circuit of Washington County 
with this jurisdiction? None can be found. ‘The Revenue 
Act, passed December 20th, 1820, directs that motion shall 
be made in the Circuit Court, for the penalty of two thou- 
sand dollars, imposed for failing to pay the taxes therein 
named. This Act is to raise a revenue for the year 1821. 
It lays the taxes for that year, not for the past year. It 
directs, that on making oui the last dividend for each pre- 
ceding year, the’ amount of taxes due from the Bank shall 
be returned ; and that it shall be paid, and the Treasurer’s 
receipt produced, on or before the first day of January 
in every year. This Act received the Governor's signature 
on the 20th day of December, 1820. It could not have 
been promulgated until after the first day of January, 1821. 
It cannot have been® the intention of the Legislature, that 
the Directors of the Bank at St. Stephens shuld, within 
eleven days after the Act had been approved at Cahawba, 
and before it had been published, make out their last diyi- 
dend for the year with a view to this tax, make return of 
its amount, pay it into the treasury, and produce the Trea- 
surer’s receipt ; and that for their failure to perform this, 
the President of the Bank should individually be adjudged to 
pay a heavy penalty. 

By the Act to raise a revenue for the year 1820, (Acts 
1819, page 90.) a tax is laid on the Bank. But the penalty 
for failing to pay is directed to be recovered on motion in 
the Supreme Court, not in the Circuit Courts, There is ne 
Statute giving jurisdiction of a motion for'the recovery of 
the penalty imposed by the Act of 1819 to any other than 
the Supreme Court. 

But can the Legislature rightfully tax this Bank Stock ’ 
The Tombeckbee Bank is a private Corporation. Its eharter. 
19 
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The State. 
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pyonusen, 1825. by the. Legislature in 1818, is a contract between 
Pw ee Gov ? 


ernment and the Stockholders. The grantor, with- 


Wm. Crawford out the consent of the grantees, cannot revoke or restrain 
The State. the privileges granted. The Legislature cannot impair the 








obligation of the contract. (Bill of Rights, section 19. 
Logwood, &c. against Huntsville Bank, 4 Wheaton, 316, &c. 
McCulloch against State of Muryland.) The charter does 
not require that for the exercise of its privileges the Bank 
shall annually pay a certain amount of taxes into the treasu- 

. If new cénditions and burthens can now be imposed, 
the grantees hold the charter only at the mercy of the 
grantor : for the Bank stock may be so heavily taxed as to 
prevent the exercise of the privileges granted by the charter. 

By the-Act of 1820, the certificate of the Comptroller is 
declared to be the evidence of the failure to pay the tax. 
The Circuit Court must know this fact, before it could right- 
fully adjudge that by reason of it, the plaintiff in Error 
should pay a penalty of one thousand dollars. It could ju- 
dicially be shewn only from the Comptroller’s certificate. 
The Record does not shew that this was produced. Is it 
now to be presumed to be intended that it was? This 
Court, in the case of Logwood, &c. against the Huntsville 
Bank, decided, that a party claiming the benefit of a summa- 
ry proceeding under a Statute, must come strictly within its 
terms, and shall take nothing by intepdment. 


Hitchcock for the State.—The case, as it has been ar- 
gued for the plaintiff in Error, involves the enquiry into 
the right to tax the stock of the Bank. é 

That the right to lay taxes is inherent in the government 
seems to be self-evident. ‘The functions, the very existence 
of the Government, depend on its revenue. ‘The Govern- 
ment may legitimately exercise the right of taxation as to 
all objects to which it is applicable, and to which it has not 
expressly abandoned the right. It has not expressly aban- 
doned it as tothe stock of the Tombeckbee Bank, either by 
the charter or-by any other Legislative Act. (4 Wheaton, 
428.) In ambiguous cases under the Revenue Acts, good 
policy and the public interest require a construction in fa- 
vour of the'taxes. (Jacob’s L. Dict—Taxes.) All proper- 
ty and all persons within the: limits of the State are protect- 

ed by the Government, and liable to contribute by taxes to 
its support. Corporations are included under the general 
description of persons, and, like natural persons, are so lia- 
ble. (1 Burr. 156. 15 John. 382. 7 Mass. 239. 10 Mass. 
516.) The rights of natural persons to the beriefit of their 
labour and ingenuity, to acquire and enjoy property, are. 
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from the nature of the social compact, not less sacred and >#¢#™sEn, 1825. 


inviolable than the rights conferred on the Stockholders of 
the Tombeckbee Bank by the charter. Yet property may be 
taxed, and taxed to an extent which might render it unpro- 
fitable to the owner ; and so may the Bank stock be taxed. 
The security against the abuse of the power in either case, 
is in. the structure of the Government. The Legislature 
acts upon its constituents. Its members are elected for 
short. terms of service ; their enactments can be repealed 
or modified by their successors. 

The Legislature could not rightfully dissolve the Corpo- 
ration. They could not by law prohibit the Bank from dis- 
counting Bills and Notes, issuing its Bank Notes, or doing 
of any other act expressly authorized by the charter. But 
until a clause in the charter is shewn by which the Govern- 
ment agrees not to tax the Bank stock, it must be evident 
that it is as subject to taxation as any other property in the 
State. 

How is the right to lay and collect a tax to be enforced ? 
Corporations, as well as natural persons, may be subjected to 
a double tax, or to other penalties, for failing to give ‘lists 


of their taxable property, or to pay the taxes due thereon. ‘ 


This is a necessary consequence of the right of laying 
the tax, and of the duty on the party taxed, to pay it. 
(2 Ray’s Rep. 249." 10 Mass. 516.) Buta Bank, like other 
Corporations, is an artificial incorporeal being. Its proper- 
ty is not always visible. The penalty, to be effectual, must 
be enforced on its officers who control its operations, whose 


duty it was to return and pay the amount of the taxes, the. 


default is theirs, and they are rightfully subjected to the pe- 
nalty. 

Hias it ever been questioned but that an agent, or tenant 
in possession, of the property of another, and failing to give 
a statement of it to the assessing officer as required by law, 
may rightfully be subjected to the penalty for such omis- 
sion ? 

By the tax laws of the State of New-York, the officers of 
such Corporations are required to pay the taxes, and their 
private property is liable if they fail todo so. Indeed, it 
seems strictly to accord with natural justice to inflict the 
penalty on the defaulting officers. They, and not the ideal 
being for whom they act, have the means of knowing and 
of doing what the Statute has required. _ 

As to the form of the proceedings in this case—It cannot 
be pretended that the Supreme Court, vested with appellate 
jurisdiction only, could take jurisdiction of this, an original 
motion. But the Circuit Court is vested with general 


i 
Wm. Crawford 


v. 
The State. 
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uacaea, 1829. original jurisdiction ; and if, as I think I have shewn, the 
wm ofiicerse 


of the Bank were legally subjected to the penalty, 


We.Cnuulod o technical defect in the Act of 1819 shall not deprive the 


v. 
The State. 





State of its revenue. If jurisdiction for recovery of the 
penalty had not been given by the Act to any particular 
Court, it would have appertained to the Circuit Courts as 
Courts of general jurisdiction : and so it does, although the 

i , by an unconstitutional and nugatory clause in 


-the Statute, have said that the jurisdiction shall belong to 


the Supreme Court. 0 
As to the time when the Act passed-—-The dividend 


_ might have been declared and the taxes paid between the 


day of December, 1820, and the first day of January, 
1821. But the Comptroller, until 1822, did not institute 
the peneeee. 0 the recovery of the penalty. If the 
President and Directors intended to pay the tax as required, 
it was surely in their power, when pan et out their last di- 
vidend in 1821, to have returned a statement of the amount 
of taxes for 1820, and to have paid the amount into the trea- 
before the first day of January, 1822. 
sto the Notice—If the Record states that which is true, 
the defendant in the Circuit Court, by his acknowledgment 
of legal service of Notice, admitted every thing which the 
Notice was intended to effect. If he thought proper to 
waive the production of the Notice, and to declare that he 
Was .ready to hear and defend the complaint against him, or 
to waive any attempt at defence, will the appellate Court 
now say. that these matters, deliberately admitted by the de- 
fendant in the Court below to be sufficient, must yet appear 
on the Record ; and that he may now retract his admissions 
and call on this Court to determine whether they are suffi- 
cient or not ? 

As tothe Comptroller’s certificate, it is enough to say, 
that .the Statute makes it evidence of the default of the 
Bank ; and it is not necessary that this or any other evidence 
given on the trial should be spread upon the Record. 


Crawford in reply :-—The right{to tax the stock is here 
rather an abstract question, than one on which the decision 
of the case must turn. If necessary, it can be satisfactorily 
shewn, that each of the Acts as to the tax on the Bank stock 
ig felo dese. Is the law as to the penalty on the President 
constitutional? Have its provisions been pursued? These 
questions, and a comparison of the Record with the Statutes, 
will at once, I conceive, determine the case. 

The case put by Mr. Hitchcock of the liability of the 
agent, sustains rather than weakens my position. The agent 
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from it or its profits can pay the tax. The President or 
any other single officer of the Bank cannot “make out” the 
dividend, or apply the money of the Corporation to the pay- 
ment of the tax. Probably the right construction of these 
Statutes is, that a// the officers of the Bank, of whom these 
duties are required, and not one of them separately, shall be 
liable for the penalty, But here the penalty has been ad- 
judged against one for not doing that which he never had 
‘the power to do. 

As to the liability of the officers of such Corporations by 
* Spatate of New-York, I ask, is that Statute in force 

ere ? 

Mr. Hitchcock contends, that as this Court, in which by the 
Act of 1819, the motion is required to be made, is by the 
Constitution prohibited from original jurisdiction of it ; the 
motion is therefore to be made: in the Circuit Court, that 
being a Court of general original jurisdiction. 

But the proceeding was summary, not according to the 
course of the common law. ‘The authority for the exer- 
cise of such jurisdiction is derived solely from the Statute. 
How then can any other Court than that to which alone the 
Statute has given the jurisdiction, take upon itself to exercise 
it? Is there any Statute which authorizes the Circuit Court on 
motion to render judgment for the penalty of one thousand 
dollars, imposed for failing to pay the tax for the year 1820? 
This Court must depart from the principles which have uni- 
formly governed its decisions, and the decisions of every 
other court acting under a like system of jurisprudence, 
before it can determine that a Statute, giving jurisdiction 
of such motion to one tribunal only, by necessary intend- 
ment gives it to another; or that a party claiming the 
benefit of such statutory remedy, shall have it, without re- 
gard to the express terms and restrictions under which i 
has been authewized. ' 


Judge Minor delivered the opinion of the Court. 

On the motion of the solicitor of the first circuit, the Cir- 
cuit Court of Washington County adjudged, that the State 
recover against William Crawford, President of the Tom- 
bcckbee Bank, the sum of one thousand dollars, the amount of 
the penalty incurred for failing to pay into the Treasury the 
taxes accruing from said Bank for the year 1820. On 
this judgment he prosecutes this writ of Error. 

By the Act of 1819, to raise a revenue for the year 1820, 
this penalty is directed to be recovered on motion in the 
Supreme Court. The Act of 1820 to raise a revenue for the 
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pacemsee, 1823. year 1821, directs that motions for the penalties that may 
~~’ accrue under it against the President and Directors of the 
Wm Crawford Bank, shall be made in the Circuit Courts ; this latter Act is 
The State. altogether prospective in its terms. It will not admit of 
——————_ a construction which will include the case of a penalty 
for failing to pay the taxes for the year 1820. The penalty 
imposed by it for the default is two thousand dollars: the 
penalty imposed by the Act of 1819 is one thousand. It is 
contended, that as this Court is restrained by the constitu- 
tion from-taking original jurrisdiction of the motion, which 
by the Act of 1819 is directed to be made here, that it be- 
longs by necessary intendment to the Circuit Courts, as 
Courts of original jurisdiction. (See State against Flinn, ante, 
8.) e cannot perceive how it can be doubted that 
the rules of construction, as to.penal Statutes, and as to sum- 
mary proceedings, apply to this part of the Act of 1819. The 
j ent in its terms is for a penalty, and it is certainly 
such in its nature. The judgment was rendered on motion. 
The principles recognized by this Court in the cases of Log- 
wood against the Bank of Huntsville, Yancey against Han- 
kins -and Childress against McGehee, apply with at least 
equal force here. The Circuit Court was not authorized 
by Statute, nor by the principles of the common law, to ren- 
der judgment on motion aguinst the plaintiff in Error for the 
nalty which has been adjudged. It is the opinion of a ma- 
jority of this Court, that the judgment must be reversed. 


el 


December, 1823. . Lewis Judson against The State. 


1, Ina summary AT May term, 1822, of the Circuit Court of Mobile 
Pe et the Pree COunty, “ Eldridge S. Greening, Esq. solicitor of the first 
ident of a Bank “ judicial Circuit, moves the Court for judgment against 
- “aay _ “ Lewis Judson, President of the Mobile Bank, for two thou- 
fault, the Bank “ sand dollars, which he has incurred by failing to pay into 
must be describ- « the Treasury the taxes accruing from said Bank in the 


- wit by its “year 1821. And it appearing to the satisfaction of the 


Sy the Pre ata Court, that Lewis Judson, President of the Mobile Bank, 
in his prwate “has not paid into the Treasury of the State the taxes due 
Se © 3S from the said Bank for the year ene thousand eight hundred 
nalty imposed by “ and twenty-one, and that he has been served with legal 
the Act of 1820. “ notice that motion would be made against him,” &c. &c. 
subject to taxa.“ it is considered by the Court, that the State of Alabama 
tion, unless the “ do recover judgment against Lewis Judson [who has ap- 
0 fine <n = *« neared by Samuel Acre, Esq. his attorney, to contest said 
relinquishee. |“ Motion] for the sum of two thousand dollars.” &c. &c 
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By a bill of Exceptions it appears that the solicitor for the >#¢#™sz, 1823. 
State offered in evidence a notice which had been publishe “"v* 
ed in the Cahawba press and served on the defendant, to the «wis Judson 

The State. 


admission of which, the defendant by his counsel objected, 
inasmuch as he [defendant] was President of “ the Bank of 
. oa and not of any Bank under the name of the Mobile 
“ Bank.” 

On his writ of Error to this Court, Judson assigned as 
Errors :— 

Ist—The motion, and the matters therein contained, are 
not sufficient in law for the State to sustain the aforesaid 
action. 

2d—The motion prays for judgment against said Judson 
as President of the Mobile Bank, when by law it should 
have been against the President, Directors and Company of 
the Bank of Mobile. 

3d—The Act imposing the tax on the stock of the Bank 
is contrary to its charter and unconstitutional. 

This case was argued immediately after the preceding 
case of Crawford against the State, and as to the points 
common to both, the same arguments were relied on. It was 
further contended by ‘cre for the plaintiff in Error :—That 
a Corporation, being a mere ideal being, is known and exists 
only by the name by which it was created. The Bank of 
which the plaintiff in Error is President, and on whose stock 
the tax was laid, was created a body politic and corporate 
by the name of “ The President, Directors and Company of 
the Bank of Mobile :” and by this name only can it sue or 
be sued. (Laws of Alabama, 47. 2 Mass. 146.) No such 
Bank as the Mobile Bank is known to the laws of the State ; 
nor is the plaintiff in Error President of any Bank known 
by this name. 

Laying a tax on the stock is a new condition not contained 
in the charter. The stock was subscribed for on other con- 
ditions, beneficial to the State the grantor ; this new burthen 
is imposed in violation of the contract. This Banking Cor- 
poration is a limited sovereignty within the sphere prescribed 
by the charter. It enacts and enforces its ordinances and 
bye laws: its very existence depends on the exercise of the 
privileges granted. Ifits stock can be taxed at the pleasure 
of the Legislature, the transaction of ,its business, the exer- 
cise of all its vital functions may soon be effectually stopped. 
Taxing the Bank stock is like taxing the air which we 
breathe. 

The Record shews no cause of action against the plaintiff 
in Error. A penalty of two thousand dollars has been ad- 
judged against him for failing to pay the taxes alledged to 
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“wucmnate, 1823. he due from the Mobile Bank, No such Bank exists in this 


State, and no law has made it the duty of the plaintiff in 
Error to pay the taxes on the stock of the “ Mobile Bank.” 


Hitchcock for the State, in addition to his argument in the 
ease of Crawford against the State, contended, that as to the 
misnomer, the plaintiff in Error appeared in the Circuit 


- Court, and should have pleaded this matter in abatement. 


To the most ordinary mind there can be no reom for 
doubt, either in this case,.or in any subsequent proceeding 
for the same default, as to the from which the tax is 
due. Every one who reads the Record must at once per- 
ceive that Judson, although called President of the “ Mobile 
Bank,” is charged with the alty by reason of the non- 
payment of the taxes due from the President, Directors 
and Go. of the Bank of Mobile. There was no uncertainty 
from the alleged misnomer, which could.have misled him in 
his defence, or subjected him to the risk of a second reco- 
very for the same cause. 


Chief Justice Lipscomb delivered the opinion of a majori- 
ty of the Court. 

The first assignment is so vague that it presents no point 
a ae our view. On the second, two points are made. 

ist—That the notice and motion are against Lewis Jud- 
son as President of the “ Mobile Bank,” when there is not 
any Bank known in our laws by that name: but he is Pre- 
sident of the “ Bank of Mobile.” 

_If the judgment of the Circuit Court can be sustained, it 
must be by the provisions of the revenue Act passed 20tli 
December, 1820, (Session Acts, p. 10}. By that Act a tax of 
fifty cents is imposed on each share of the Stock of all spe- 
cie-paying Banks in the State, anda greater tax on the 
stock of such as shall not pay specie by a given day ; and it 
is provided, that if the tax shall not be paid by the first day 
of January in evety year, “ That the President and Direc- 
“ tors of said Bank, or any number of them in their indi- 
* vidual capacity, shall pay to the State two thousand dol- 
“lars: and in. case‘of any such failure, it shall be the duty of 
“the Comptroller of public accounts to direct the solicitor 
“of the Circuit in which such defaulting Bank or Banks 
“may be, to proceed to the recovery of the same on mo- 
“tion in the Circuit Court: the said Comptroller of public 
“ accounts giving notice in the Cahawba press to said de- 
“faulting Bank or Banks, of such miotion so to be made ; 
“and the certificate of the Comptroller shall be deemed and 
4 = as full and sufficient evidence of such default or 
“ failure.” 
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This proceeding, as directed by this Statute, is to be >™camnsr, 1923. 


summary, and of a nature unknown to the common law. 
The notice is to be as the leading process, and the certifi- 
cate of the Comptroller the only evidence necessary to 
support the motion. That such a Statute must be construed 
strictly, that every circumstance essential to the exercise 
of this summary jurisdiction must appear in the Record, and 
that the Court can intend “nothing in support of such pro- 
ceedings, are principles so ‘well settled by the books, and 
so often-recognized by this Court, that they are not now to 
be controverted. 

It is, however, contended that this Statute, being to raise 
a revenue for the support of government, is exempted from 
this strict rule of construction. This exception might plau- 
sibly be contended for as to so much of the Statute as re- 
lates to laying and fixing the amount of the tax. But, as to 
penalties for failing to pay the taxes, it must be subject to 
the rules of construction which apply to all other penal Sta- 
tutes. This motion was not to recover the amount due for 
taxes, but to recover a penalty expressly so called. 

One of the essential requisites to the exercise of this ex- 
traordinary jurisdiction is, that notice of such motion shall 
be given to such defaulting Bank. 

if notice is to be given to the Bank, it must be in the 
name and style by which it sustains its legal existence, is to 
sue and be sued, implead and be impleaded, answer and be 
answered. It cannot be known to.a Court by any other. 
(See the Charter. Laws Alaba. p. 46.) The plaintiff in 
Error is charged for having failed to pay the tax due from 
the “ Mobile Bank.” In the laws of the State, no Banking 
institution is known by this name: yet we are called upon 
to affirm a judgment rendered against him fora penalty, for 
the default of this imaginary Corporation.. When a natu- 
ral person is sued, advantage may be taken of a misnomer 
in the proceedings : much more then, may an artificial per- 
son, having no actual natural existence, and whose legal.ex- 
istence consists in its corporate name. : It is contended that 
the appearance of the defendant in the Court below admit- 
ted the sufficiency of the notice, but the nature of the de- 
fence there would not admit of this inference, even if the 
proceedings were according to the course of the common 
law. For this defect in the notice, the judgment was clear- 
ly erroneous. fae 

" ‘Fhe second point contended for by the plaintiff in Error 
is, that the judgment was rendered against him individually, 
when, if the State could recover at all, it must be against 
the Corporation alone. ‘To give a most liberal construc- 
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peceusz®, 1823. tion to the judgment, it is against Lewis Judson, President of 
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the Mobile Bank. But the execution thereon would be 
inst him, de bonis propriis. If the motion had been 
against the Bank by its proper corporate name, all the sub- 
sequent proceedings should have conformed strictly to it, as 
the leading process and the judgment would then have been 
inst “ The President, Directors and Company of the 
Bank of Mobile.” 

It is contended that the Legislature intended to make the 
President, or any number of the Directors, individually liable 
for the penalty ; and the expressions used in the Statute, if 
taken detached from the concluding part of the section, 
would seem to support such construction. The liability to 
pay the penalty is imposed on them ; but in prescribing the 
remedy for its recovery, the Statute clearly restricts it to 
operate against the Corporation only, and not ea the 
President and Directors, or any of them individually. 

This construction will relieve us from adjudicating a ques- 
tion of extreme delicacy. This Court would always feel 
great reluctance to enquire into the power of the Legisla- 
ture as to any law which they had enacted. It cannot be 
doubted that we should be compelled to go into this enquiry 
if a different construction of the Statute prevailed. I cannot 
for a moment believe that the Legislature intended to make 
the President of the Bank and his private property liable for 
the penalty incurred by the default of the Corporation. 
Lewis Judson, in his individual character, and Lewis Judson 
as President of the Mobile Bank, are as distinct in action 
and in liability as two natural persons. But itis contended 
that a construction by which the plaintiff in Error would be 
held to be individually liable for this penalty, is reasonable, 
and eee by authority. The case has been assimilat- 
ed to that of an agent who is liable for the taxes on the pro- 
perty of his principal in his possession. I have not been 
ablé to perceive a very strong analogy. The agent has a 
lien on, and control over, the property in his possession, and 
can indemnify himself. The President of a Bank cannot 
make the smallest disbursement out of its funds without 
the consent of the Corporation. A Director, acting sepa- 
rately, cannot dispose of or control the funds more than a 
mere stranger. Yet the construction contended for would 
subject the President or any Director to the whole pe- 
nalty incurred by the Corporation, whose acts he could 
not control. If then the proceedings in the Circuit Court 
would have warranted any judgment in favour of the State, 
it should have been rendered against the “ President, Di. 
xectors and Co. of the Bank of Mobile.” | 
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It is further assigned as Error, that the Act of Assembly >#cEuser, 1829. 


kmposing a tax on the stock of the Bank of Mobile, is con- 
trary to the provisions ofits charter, and unconstitutional. 
It has been decided in this Court, that the charter of a Bank, 
whose stock is held by individuals as private property, is a 
contract, and under the protection of the provision in the 
constitution, which restrains the Legislature from passing 
any law violating the obligation of contracts, (Logwood et 
alii against Huntsville Bank, ante, p. 23, and see 4 Wheaton, 
518, Dartmouth College case.) If the charter of the Bank 
of Mobile contained any express provision against the right 
ef the State to tax its stock, any Act in contravention of 
such provision would be void. ‘The right of taxation is ne- 
cessary to the very existence of civil government; and 
wherever it has not been relinquished, is inherent in the Le- 
gislative power. It is objected, that if the Legislature have 
the power of taxing corporations ad libitum, there is no re- 
straint to- the imposition of such exorbitant taxes as will 
cramp ther operations and finally destroy them. This ar- 
gument will apply with equal force to a tax on every spe- 
ciesof property from which a public revenue can be rais- 
ed. To reason from such extreme cases may perplex, but 
ean tend to no beneficial result, and is as far from sound lo- 
gic as from the proper sphere of judicial enquiry. 

It is the opinion of the majority of the Court that the 
judgment must be reversed. 


Judge Crenshaw.—In the two cases of Crawford against 
the State and Judson against the State, as the questions in- 
volved are of considerable moment, and as I concur with 
the majority of my brethren on some points, but dissent as 
to others, I conceive it to be my duty to state the grounds 
of my opinion. 

I most cordially concur in the general position, that sum- 
mary proceedings created by Statute, and in derogation of 
the common law, are to be strictly construed ; and that every 
thing which is necessary to give jurisdiction and to shew 
that the case comes completely within the ——— of the 
Statute ought to appear in the Record. It is alleged that 
the Records in these cases do not shew these necessary mat- 
ters; that it does not appear that the Banks had failed to 
pay the taxes, and that the penalties thereby accrued. The 
Statute requires notice to the party, a motion in the Circuit 
Court, and judgment thereon. This is all that is necessary 
should appear in the Record; the rest is but matter of evi- 
dence; and I think that this sufficiently appears. 

The notices stated that motions would be made for the 


PY, 
Lewis Judson 


v. 
The State. 











ee ee ee ee 





156 


Reports of Cases argued and deternaned 


axceussn, 1823. penalties incurred by the failure to pay the taxes. ‘The 
wy’ cases, as set out in the notices, are then. of the description 
Lewie Judson of which by the Statute the Court had jurisdiction on 


The State. 


ee eee 


motion. The Statute provides that the Comptroller’s cer- 
tifieate shall be evidence of the failure to pay the tax, It 
authorizes the introduction of evidence more convenient, 
though of an inferior grade, than that, which, without its aid 
must have been required, It does not exclude other sul- 
ficient evidence of this fact. It was not necessary that the 
certificate from the Comptroller, or any other part of the 
evidence, should be spread on the Record; nor are we, as | 
conceive, to presume that the judgment was rendered with- 
out sufficient evidence of the facts necessary to be proved. 

It is objected that the notice is not to the Bank, but to the 
President. I conceive that notice to the head officer of a 
Corporation is legal notice to the Corporation and all its 
members: or, to take up the question on the principle of 
partnership, by our law service of process on one partner 
is equivalent to service on all: and the President is a stock- 
holder and co-partner in the Bank. But the proceedings 
were authorized to be had against him alone, and it was not 
necessary that any one else should be notified. 

The notice is objected to, inasmuch as it states that the 
President had incurred the penalty by failing to pay into the 
treasury the tax due from the Bank, Now, it can make no 
sort of difference whether the notice charges the failure to 
be by the President, or by the Bank : for if the tax be not 
paid, no matter where the default has been, the law makes 
the President liable for the penalty. ‘The notice is, I con- 
ceive, sufficiently certain to a common, and even to a legal 
intent ; every person who reads it must clearly understand 
its object. ‘The President must have well understood that 
it Was a notice to him, and through him to all the members 
of the Corporation ; that a motion was to be made for judg- 
ment for the penalty accruing to the State by reason of the 
failure to pay the taxes due from the Bank. Any other con- 
struction would, in my opinion, be a refinement on words 
too nice to subserve, but admirably adapted to defeat, the 
purposes of justice. 

In the case from Mobile, it was contended that the notice 
should have been to Lewis Judson, President of the “ Bank: 
of Mobile,” and not to him as President of the “ Mobile 
Bank.” ‘The President, it seems, understood the meaning 
of this notice so well that he thought proper to appear and 
resist the motion for judgment. This objection would, I 
grant, have been formidable, if the proceedings had been 
against the subscribers for the stock of the Bank, their as 
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signs and successors, and if they only had been liable for >=¢##»Ex, 1825. 


the penalty. In that case they should have. been styled by 
the legal name by which the Corporation must sue and be 
sued. This is the name by which they must be called, for 
all the purposes enumerated in the Act of incorporation. 
But when Lewis Judson alone is sued as President of the 
Bank, it is not material what words of description are sub- 
joined to his name, provided it sufficiently appears of what 
Bank he is President. The law does not require that he 
should be sued by the name of President of the Bank of 
Mobile. It is enough if the Bank from which the taxes are 
due, is sufficiently described, and it appear that he, as Pre- 
sident, is liable for the penalty. The law has given a name 
to the Corporation, not to the Bank; which, viewed sepa- 
rately from the President, Directors and Co., has no name 
designated by law, and in common parlance, is as well 
known by the name of the “ Mobile Bank,” as “ the Bank of 
Mobile.” If this be a refinement, it is an answer to a refine- 
ment. 

The assignments of Error, the arguments on the part of 
the plaintiffs in Error, and the opinion of a majority of the 
Court, seem to me to deny the right to tax a Banking insti- 
tution, unless the power be expressly reserved in the act 
of incorporation ; for the right to impose a penalty for failing 
to pay the tax is denied, which is an implied denial of the 
right to tax. I will not undertake to prove self-evident pro- 
positions : that the people are bound to pay taxes: that a 
revenue is as necessary for the support of the body politic 
as the circulation of the blood to the animal body : that 
with us the power of taxation is vested in the Legislature, 
and that they are not prohibited either by natural justice 
or by the constitution from taxing every species of proper- 
ty, provided the tax be equal in its operation, are, I con- 
ceive, propositions which, if intelligibly stated, prove them- 
selves. If a Bank has not paid a bonus to the Government 
for its charter, or the power of taxing it has not been ex- 
pressly relinquished, there can be no good reason why its 
property or income should, any more than any other pro- 
perty, be exempted from taxation. A Corporation has no 
better claim to exemption from taxation than a natural per- 
son. They both derive the rights to their property from 
the laws of the land, and are alike protected in its enjoy- 
ment by the Government. If the Legislature then have 
the right to lay the tax, they also have the right to enforce 
payment of it by suitable penalties. The objections to this 
as well as the objections to the power of taxing the stock, 
were fully and ably answered by the Counsel for the State : 
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pacenper, 1825. and the principles of law maintained by him, cannot, in my 
~~ opinion be controverted.. There seems to be something 
Tewis Judson rating inthe sound of the word “ penalty!” But we are 

‘The State. to be governed by the’ sense, not the sound, and the name 
er term used cannot be material. If the expression be 
more agreeable, let the sum to be recovered for failing to pay 
the tax, be called a double or treble tax. But let it retain 
the formidable appellation “ penalty.” I think that the Le- 
gulmare had the right to impose such penalty. A Banking, 
ikeany other Corporation, being an invisible, ideal, intangt- 
ble person, may have no substantial property which canbe tak- 
en to compel the payment of its taxes, and yet may be rich in 
capital stock, cash, out-standing debts, &c. I cannot see how 
the Legislature could prescribe any better or more effectual 
remedy than the present to compel the payment of the tax. 
They have no means by which to ascertain the amount of 
the taxable property of the Bank, or the amount of 
stock held by each Stockholder. Under these circum- 
stances, if the Bank by its proper officers do not render 
an account of the amount of its taxable property, and pay 
the taxes ‘according to law, it is competent for the Legis- 
lature to compel them so to do by the imposition of a sound 
penalty. If the Legislature had the power to take, they 
must also have had the power to enforce payment by the 
imposition of a penalty, as in the case of a private person, 
who for a default of this nature is subjected to a double 
tax. If the Corporation or its officers dislike the penalty, 
they can avoid it by doing that which the law has required 
of them. But it is said that the President cannot be made li- 
able for the default of the Bank. Iam unable to discover why. 
The President is a Stockholder, interested in the profits and 
losses of the concern ; and this, I understand, is what consti- 
tutes a partnership; and any one co-partner is, I presume, 
(by our law) liable for all or any of the Debts due from the 
firm. . 

But I cannot understand how this invisible person is to be 
reached, without commencing with the head or ostensible 
agent. If the Corporation has no visible or tangible effects, 
all process known to the common law would be illusory. 
If the Legislature, from the nature of the Government, 
were rightfully vested with the power to lay and enforce 
the collection of the tax, the President of the Bank took 
the office subject to the exercise of this power, and to such 
other laws, not incompatible with the Constitution, as might 
be passed. If this law passed after he had taken the office, 
and he felt — by it, he could have resigned. He 
cannot, therefore, complain that the judgment is against him 
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in his private character : it is nothing like imposing a pe- >#¢®™s2n, 1825. 


nalty on one person for the default of another ; but if it be 
necessary to resort to a comparison, it is like making one 
partner pay the tax jointly due from all, where all fail or 
refuse to pay. _ 

From the fairest view which I have been able to take of 
the subject, I am of opinion that the Legislature had the 
right to tax the Bank stock, and to impose a penalty or 
higher tax, for a failure to pay the tax laid, and from,the 
difficulty and necessity of the case, could rightfully charge 
the head officer of the Corporation with the penalty. The 
constitutional power of the Legislature as to a law passed, 
is a question which should be approached with great circum- 
spection. The Legislature represents the sovereignty of the 
people. It is supposed to contain the collected wisdom and 
integrity of the State. It is not to be presumed that such a 
body would disregard the solemn obligation, and the re- 
strictions under which its members act. An Act passed by 
them must plainly and palpably appear to be in violation 
of the Constitution, before I, as a member of this Court, 
can pronounce it so. 

As to the case of Crawford against the State, under the 
Revenue Act of 1819, before I had the honour of being a 
member of this Court, it was decided that this Act, so far 
as it went to give original jurisdiction to the Supreme 
Court for the recovery of the penalty, was unconstitutional 
and void. Jn that decision I am disposed to acquiesce. 
The Act of 1820, giving jurisdiction to the Circuit 
Court, of a motion for the recovery of the penalty, can 
only have a prospective operation, and does noi give to 
the Circuit Court jurisdiction in this summary way of de- 
linquencies which had occurred prior to its passage. Though 
the penalties which accrued under the Act of 1819 are 
subsisting Debts due to the State, and may be recovered in 
some other way, yet neither of these Statutes (Revenue 
Acts of 1819 and of 1820,) as to the recovery of these pe- 
nalties can apply. 

I am therefore of opinion, that in the case of Crawford 
against the State the judgment should be reversed ; and that 
in Judson’s case for the penalty of two thousand dollars, 
the judgment should be affirmed. 
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pEczmBER, 1823, 


tiated Armstrong and Pinkston against The State. 


1, It is not ne. AT aspecial term of the County Court of Dallas County, 
cessary that no- 9m the second Monday in June, 1823, the Sheriff of Mont- 
tice to a delin-. > ; 

quent tax Col. gomery County returned the following notice : 

lector _ ae 

- - 

eee Foo “ Comptroller’s office, Cahawba, Alabama. 

* State of Ala- & To James Armstrong, Minor W. Pinkston, and Josepi: 
bama,” or direct- 3 ‘ y 

ed to any officer Fitzpatrick, Esqrs. ; 

to exccute the 


©. A tax Collect. “ You are hereby notified that I shall by the Attorney 
- — qua “ General move for judgment against you at a special session 
shall faithfully “ of the County Court of Dallas County, to be held on the 
perform all the “ second Monday in June next, for the sum of one thousand 


ae So “one hundred and ninety-three dollars, fifty-four and an 

lectorforthe “ half cents, which is the amount of the balance due the 

poe Rag “State from the said James W. Armstrong, as Collector of 

thoughitomit “ taxes in Montgomery County, for the year 1822 ; for 

pak andr his « whom, you, the said Minor W. Pinkston and Joseph Fitz- 

3, TheComp- “ patrick, are securities in the bond in file in my office. 

troller’s notice “ Given under my hand the 9th day of May, 1823. 

that he will move . 

for judgment for 

0 oman eum, “SAMUEL PICKENS, Compiroller.” 
s$the 

amount due the 

State from said « Received 19th May, 1823. _W. R. Ross, Sheriff.—I have 

lector of taxes in “* personally served two ofthe withm named persons, (James 


ae an W. Armstrong and Minor W. Pinkston,) with a copy of 
1822, is a sufi.“ this citation, 21st May, 1823. Non est as to Fitzpatrick. 
cient shewing of ¢ W_ R, Ross, Sheriff.” 


: — yee 

, tty who 

would aval him- The Record then scts out a copy of a Bond, (which the 
Jege of a tral by ©OMptrolier certifies is a true copy from the original on file 
Jury, must ap- in his office) from said Armstrong, Pinkston, and Fitzpatrick, 
ag toe “ivilegs to the Governor and his successors, in the penalty of 
of a freeholder 2s 310.000, dated the 25th day of February, 1822, with condi- 


to being sued on- tion as follows : 

ly in the County 

of his residence, 

Ons ae cies “ The condition of the above obligation is such, that if 
against adelin- “ the above bound James W. Armstrong shall faithfully per- 
os arya _ © form all the duties of Assessor and Collector for the Coun- 
ties. ty aforesaid, (Montgomery,) which are, or may be by 
6, Judgment for“ Jaw required of him while in office, then the above obliga- 
Danneus fn. tha tion,” &c. The Bond is certified by the Judge of Mont- 
default, good, al- gomery County Court to have been taken and acknow- 
«Bloor per een tedged in his presence. Then follows a copy of an ac- 
tum Damages.” Count : 
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“ Dr. James W. Armsirong, Assessor and Collector of 2#¢=™psn, 1623. 
Montgomery County, 1822.”—In which, under the date “v= 
1822, are stated, debits for taxes assessed, auction duties, Anactereg enal 
and tavern licenses: and credits for payments, insolvencies, x. 
and commissions. ‘The balance stated at $1193 54}. The The State. 
Comptroller certifies this account to be a correct. transcript 
from the books of his office : “and that the balance due 
“ the State from James W. Armsirong is eleven hundred 


“ and fifty-four cents and an half,” 





The defendants not appearing, the County Court, on mo- 
tion of the Attorney General, rendered judgment in favour 
of the State against 4rmstrong and Pinkston, for $1193 544, 
“which the said James W. Armstrong is indebted to the 
« State as aforesaid ; as also the sum of $179 03, accord- 
“ ing.to the Statutes in this case made and provided, toge- 
“ ther with the sum of $140,5;, interest, besides costs of suit.” 

They sued outa writ of Error to this Court, and as- 
signed as Errors, 

Ist, The process: is void, not being in the name of the 
State of Alabama, or directed to any officer whose duty it 
was to execute it. ; : 

2d, The Bond is void. It does not pursue the Statute, 
or shew that 4rmstrong was Collector when it was taken. 

3d, There was no cause of action shewn, nor was there 
a Jury to find a verdict as to the facts. 

4th, The plaintiffs in Error were not sued in the County 
of their residence and freehold. 

5th, The judgment is uncertain. 

The case was argued by H, G. Perry for the plaintiff in 
Error, and 7. White, Attorney-General, for the State. 


Judge Crenshaw delivered the opinion of the Court. 
As to the first assignment—The notice required in a sum a 
mary proceeding is not strictly process ; at least, not such 
process as by the Constitution is required to be in the name 
of the State. ‘ihe Statute does not require that the notice 
shall be directed to the Sheriff or other officer. It only 
requires that it shall be served by the Sheriff of the Coun- 
ty where the defendant may be found.(a) ’ 2 a af 1020, 
As to the second assignment—We deem the Bond suffi- 769, 4cz of i821, 
cientyand pursuant to the requisitions of the Statute; and 772. 
that: from the Bond it is to be inferred that Armstrong was 
Assessor and Collector of taxes for the County of Montgo- 
mery, entering on the duties of the office, when it was taken 
before the ofmar appointed by law to receive it.() ___ (by Laws of Ala- 
As to the third assignment—We think thut.a sufficient 7%, set. 2. 
A | 
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saceusen, 1625. cause of action “ems in the notice, the Comptroller's cer- 
ww tificate shewing the balance due from Armstrong to the 
Armaagend State for taxes, and indeed throughout the Record. As to 
v. the trial by Jury—the defendants did not appear and clain 

‘The State. this privilege, and consequently they dispensed with it.(c) 
¢) Hd. 170, sect. matter of the fourth assignment, if it could have avail- 
f ed the defendants, should have been plead in abatement. 
But the Statute, which prohibits a freeholder from being sued 
@ Act of 1827. out of the County of his residence,(d) is repealed so far as re- 
lates to motions against delinquent tax Collectors and their 
@ Id. 157, sect. securities, by the Statutes which authorized this motion.(e) 
* These Statates direct that service of such notice shall be 
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made on the defendants by the Sheritf of the County where 


they may be found, and that the trial shall be had in the 
Circuit or County Court of Dallas County. 
As to the fifth assignment—We are unable to discover 


any uncertainty in the judgment. It is for a specific amount, 


and sufficiently certain to authorize an execution. 

We are satisfied that the whole proceeding is in strict 
—— with the requisitions of law, and are unanimous 
in affirming the judgment. 





December, 1823. Bumpass against Harrolson. 


IN the Circuit Court of Lauderdale County, Major Har- 
rolson declared in case against Gabriel Bumpass. ‘The first 
count set out that plaintiff had contracted to sell to defend- 
ant and William Berry (then trading in partnership) cotton 
to the amount of $1000, one half to be paid on delivery ; 
. for the other half, defendant and Berry to give their Note 
on time. That defendant, by his written order, requested 
plaintiff to deliver the cotton to Berry, and he (defendant) 
would be responsible for half the price, and execute a Bond 
to plaintiff for it at any time when they should meet. That 
plaintiff delivered the cotton to Berry, to the value of $1000, 
one half whereof was paid in cash, &c. Second count— 
Indebit assumpsit for $500, for cotton sold and delivered to 
Berry, partner in trade with defendant, at defendant’s spe- 
cial instance and request, &c. Breach—that defendant, 
though often requested, has hitherto failed and refused to 
perform his said several promises, &c. The declaration 
— no special averment of a demand of-defendant’s 
_ On the ‘trial, on the wee issue, the plaintiff produced 
in evidence a paper as follows : 
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in the Supreme Court of Alabama. 


«¢on he has contracted for, and I will be responsible for 
“half the price with him, and sign you a bond for the 
“ amount at any time we meet. Yours, &c. 


“GAB. BUMPASS.” 


A witness on behalf of plaintiff stated that this paper 
was presented by Berry to plaintiff, who refused to deliver 
the cotton unless Berry would give him other security ; 
and one of the grounds of objection was, that the paper 
was not directed tohim. That Berry then gave his bond 
with William S. Barton, as security for half the amount, 
and paid the other half in money. Witness heard plain- 
tiff say that he should be safe when he got the defend- 
ant to sign the Bond, as he would then have Berry, Bar- 
ton, and defendant bound for the Debt. Witness be- 
ieves that Berry delivered the order to plaintiff. This be- 
ing the whole of the evidence, the defendant, by his Coun- 
sel, moved the Court to exclude said paper from the Jury ; 
and also to instruct the Jury, that unless there was evidence 
that plaintiff had given notice to defendant that he had-de- 
livered the cotton to Berry, according to said order, and had 
demanded or requested of defendant to sign the bond, ac- 
cording to his undertaking expressed in said writing, said 
writing, if admitted, would not be sufficient evidence to en- 
title the plaintiff to recover. Which motion and. objection 
were overruled. To which opinions the defendant excepts, 
&c. Verdict and judgment for _— Bumpass sued 

‘out a writ of Error and filed several assignments of Errors. 
That; on which the case was decided, is stated in the 


‘Opinion of the Court delivered by Judge Crenshaw. 

In this case, the only assignment of Errors necessary to 
be noticed is, “ That the Court erred in refusing to mstruct 
“the Jury that unless there was evidence of notice to de- 
“ fendant from the plaintiff, that he had delivered the cot- 
“ ton to Berry according to the order, and of a request to 
“execute the Bond according to defeadant’s undertaking, 
“ the evidence was not sufficient to authorize a recovery. 

The evidence introduced by the plaintiff proved that he 
refused to deliver the cotton on detendant’s order, alleging 
that it was not directed tohim. He delivered the cotton to 
Berry on his giving his Note with Barton, security : and af- 
ter obtaining this security, he shewed his artifice, by declar- 
‘ing he had Berry, Barton and Bumpass all bound for the 
Debt ; and intimating, that for this reason he had refused to 
deliver the cotton on the first presentment of defendant’s 
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* Dear Sir—Please to deliver to William Berry the cot- >™ctmaan, 1925. 


PY 
Bumpass 
Vv. 
Harrolson. 








\ 
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oaceusan, 1823. order. This of itself was a discharge of the defendant's 
“evry iiablity. The Court should have instructed the Jury, that it 


Game they believed the evidence, the law was in favour of the 
Harrolson. defendant. 


The judgment must be reversed, and the cause remanded. 
Judge Ellis rot sitting. 
McKinley, for plaintiff. 


Coalter, for defendant in Error. 





December, 1823. Joseph Clay against James Drake. 


JUDGE Minor delivered the opinion of the Court. 
—e.. In this case it is — as Error, that the declaration 
veral obligors, it does not aver that the amount due had not been paid by 
is not necessary the co-obligor of Clay. This averment was not necessary. 
others failed to oA oe ~ me os such was the fact, he could have avail- 

y. . imself of it by plea. (Miller against Sneads, ante, p. 31.) 
B Declaration It is also assigned ha Error, that the Cireuit Court Foledéired 
at oe mer cent judgment for more than the plaintiff by his own shewing 
obligation de- WaS entitled to recover. “The declaration demands $90;7;, 
scribed is for no with interest thereon, at the rate of 30 per cent. per aB- 
wt atthe ra, num. Tt describes an obligation of Clay and Trigg, to pay 
pa y Sateen, 90.25,, due twelve months after date, not averring or shew- 
d. jeds- ing that the obligors by the Bond stipulated for any specific 
rate of interest. The Circuit Court, on overruling the de- 
fendant’s demurrer, rendered judgment for $90,73, Debt and 
$70 Damages : (being the interest at the rate of 30 per 
cent. per annum.) “Tn the contract, as it appears on thie 
Record, no specific rate of interest is expressed. For this 
cause the judgment of the Circuit Court must be reversed, 
pov oe ate ge here for the principal and oo 
hereon, 2 O r cent. per annum. . (Laws Ala. 

443 Ch. 3.) a - ( 


MeClury, for plaintii. 
LM. Taylor, for defendant in Error. 
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NECRMBER, 1823. 


rw 
Gilchrist against Dandridge. 
JUDGE Minor delivered the opinion of the Court. : 
This was an action of Debt by Malcolm Gilchrist against Tot » good bar 


Nathaniel W. Dandridge, in the Circuit Court of Morgan cared on was in 
County, on a Bond for $246, payable Ist day of January, part of the a 
1820. Dandridge plead that the Bond was given for part ‘rich plaintiff; by 
of the price of a quarter section of land sold to him by. Bond, bound 
Gilchrist, at which sale Gilchrist gave his Bond, binding {'” pay et 
himself to transfer to him the Register’s certificate for this by a certain day, 

uarter section, and leave the same with John Martin, in %4 Which tans: 
the Receivei’s office at Huntsville, on or before the Ist of make by the time 
May, 1819. That the plaintiff did not, on or before this. *?Pimed. 
day, so transfer and leave the certificate with Mr. Martin ; 
by reason whereof the consideration of defendant’s Bond 
has wholly failed. Gilchrist demurred to this plea. The 
Circuit Court overruled the demurrer and rendered judg- 
ment for the defendant : which matter Gilchrist here as- 
signs as Error. : 

The facts stated in the plea do not shew a total failure of 
the consideration of the Bond declared on. It does not 
appear that Dandridge has not had quiet and uninterrupted 

session of the land. For aught that appears, he may, 

since the first of May, have received the certificate with the 
assignment. The assignment may have been made before, 
though not left with Mr. Martin by that day. . If the failure 
to transfer and deposit the certificate on or before the ap- 
pointed day occasioned a total failure of the object of the 
purchase, it should have been distinctly so shewn by the 
plea. The defendant has his remedy on the plaintiff’s 
Bond for any anjury he may have sustained by the plaintiff’s 
failing to.deposit the certificate by the appointed day : but 
this circumstance is not of itself sufficient to rescind the 
contract. 

The judgment of the Circuit Court must be reversed, and 
judgment for the plaintiff rendered here. 


Judge Ellis not sitting. 


Coalter, for plaintiff—cited, 1 Bac. Abr. 640. 2 John. 
Rep. 272—387. 51d. 74. 71d. 249. 


Kelley and Hutchisson, for.defendant in Error. 
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Burwell Harton against Henry Scales, Admr. of 
John Watt. 


IN assumpsit by Harton against Scales, administrator of 
Watt,.in the County Court of Maddison County, the first 
count in the declaration sets out, that Watt, having in pos- 


a adeey. of Session: the receipt of W. Saunders for a Note of Thomas 


‘maker. 


‘other maker, was solvent and able to pay the amount, when 


B. Smith and John Leaky for $500, payable to Wait by his 
written endorsement on the receipt, transferred the same, 
and his interest in the subject thereof, to the plaintiff, for 
value by him received from the plaintiff; and then represent+ 
ed to him, that though Smith was insolvent, Leaky was sol- 
vent to satisfy the Note: that plaintiff relying on said re- 
presentation accepted the transfer, &c.: that said Leakey 
was then and there wholly insolvent, and Watt well knew 
the same : that plaintiff used due and reasonable diligence 
‘to collect said sum of money of Leaky, who has failed and 
‘refused to pay the same, or any part thereof ; and that ‘the 
plaintiff has not been able to recover any part thereof from 
the maker, of which Watt had notice, &c.: by reason where- 
of said Watt became liable, &c. stating an assumpsit by 
Watt, and by his administrator. 
The second count stated the transfer to be in considera- 
tion of $500 in horses, paid by plaintiff, and the deceit and 
it as the first. The third and fourth counts, on 
indebitat ass..and quant. val..for herses sold: The defend- 
ant plead non assumpsit,and set off. On the trial the plain- 
tiff offered evidence to prove, that at the sale of the horses 
and transfer of the receipt for the Note, Watt represented 
to plaintiff that Smith was insolvent, but that Leakey, the 


in fact'he also was insolvent, and well known by Wait to 
be so : that plaintiff was not acquainted with Leakey’s cir- 
cumstances, and took ‘the Note on Watt’s statement of his 
solvency : to this evidence the defendant objected, on the 
ground that the receipt and endorsement thereon referred to 
in the declaration, as follow : viz. “ Received of John Wats 
“a Note on Thomas B. Smith and John Leakey, for five 
“ hundred dollars, executed on 22d December, 1817, and due 
“one day after date : said Note I promise to put in collec- 
“tion. January 24th 1821. W. Saunvers.” On which 
‘was endorsed: “ April 3d, 1821. T assign over this receipt 
“to Burwell Harton, without recourse on me in any way. 
“ Joun Wart,” had been assigned to the plaintiff, without 
recourse on the defendant in any way, which objection 
was sustained by the Court: to which opinion the plain- 
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tiff excepts, &c. Verdict and judgment being render- >xcewnen, 1823. 
ed for the defendant, the plaintitf sued out a writ of Er- “vw 
ror to this Court, and assigned the matter of the bill of seer Harton 
Exceptions as Error. Henry Scales,, 
Admr. of John, 


Chief Justice Lipscomb delivered the opinion of the Court. __”™ 


The plaintiff has specially averred in his declaration, that 
in the incipiency of the contract Watt fraudulently stated to 
him that one of the makers of the Note was solvent and 
able to discharge it, when he well knew that both the mak- 
ers were insolvent and unable to discharge the Note. If 
the action had heen founded on the assignment, parol testi- 
mony ought not to have been received to contradict it : but 
from the nature of the charge in the deciaration, evidence 
of the fraud clearly ought to have been admitted. 

We are therefore of opinion that the Judge of the Coun- 
ty Court erred in rejecting the testimony offered. ‘The 
judgment of the County Court must be reversed, and the 
cause be remanded. 





Brice M. Garner against Tiffany, Wyman and Co. December, 1823. 


IN the County Court of Madison, William Tiffany and }, 7. \and W. 
Samuel Wyman, declared as partners, trading under the firm hers, trading un. 
of Tiffany, Wyman and Co. in Debt against Brice M. Gar- or Ge Ge of 
ner,on a promissory Note, describing it as made at Fayette- Rh —— 
ville, to wit, in the County of Madison aforesaid. Garner thantwopamtners, 
craved oyer of the Note, and it was set out in the Record as oly war ae 
follows : in abatement. 

: 2, Note declared 

“ Fayetteville, March 10th, 1820. Nine months after Tiyerestie ve. 
“ date, we jointly or severally promise to pay Tiffany, Wy- at the County of 
“ man and Co. or order fifteen hundred dollars, for value re- Se cine ” 
“ ceived. that Fyetteville 


: « BRICE M. GARNER, _ *3in thisState. 
$1500. “C. BOYLES.” 


and then demurred, assigning as causes of demurrer—That 
the declaration does not state all the persons to whom the 
Note appears to have been given, in that it is manifest by 
the declaration that William Tiffany and Samuel Wyman on- 
ly are plaintiffs ; and by the Note it appears that it was pay- 
able to Tiffany, Wyman and Company ; and so all the per- 
sons entitled to sue are not joined in the action. 

The County Court overruled the demurrer, and rendered 
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judgment against Garner fer the Debt, and $139 Damages 
for its detention. 


BriceM. Garner. Garner prosecuted a writ of Error to the Circuit Court, 


v. 
Tiffany, Wyman 
and Co. 





and there assigned that the County Court‘erred : first, In 
overruling his demurrer : secondly, In adjudging too much 
damages ; thirdly, The Record does not shew by what rate 
of interest the damages Were ascertained. e Circuit 
Court affirmed the judgment of the County Court: the 
entry of judgment. being “ that the judgment in the cause 
“aforesaid, rendered in the Court below, be in all things 
“ affirmed, and stand in full force and effect ; and that the 


. “ plaintiff in the Court below recover, against the defendant 





“ in the Court below the amount of .the judgment rendered 
“ in said Court, together with ten per cent. damages, with 
“ interest, and also the costs which have accrued in the 
6“ mf aforesaid, both in this Court and in the Court be- 
* low.” 

Garner prosecuted a writ of Error to this Court, and as- 
signed that there was Error—Ist, In affirming the judg- 
ment of the County Court, which on the Errors therein as- 
signed ought to have been reversed. 

2d, The judgment of affirmance is defective, being foi 
no specific sum. 


Judge Crenshaw delivered the opinion of the Court. 
As to the first assignment, the declaration clearly states 
that the two plaintiffs, Tiffany and Wyman, were partners 
trading under the firm of Tiffany, Wyman and Co,, and that 
the premissory Note was made and delivered to them so 
trading. The words, and Co., do not necessarily imply that 
there were other partners of this firm. If there were, the 
defendant should have plead this matter in abatement. 

As to the rate of interest and amount of damages adjudged 
by the County Court—The declaration avers, that tiie Note 
was made at Fayelltevilie, in the County of Madison; and 
this averment is not denied. The Court could not judicial- 
ly know. that this place is not in this State, and from the 
Record was bound to eonelude that the contract was made 
in Madison County, and that it carried interest according to 
the laws of this State. It would indeed be a novel course 
to infer against the avermentin the declaration that the con- 
tract was «made out of this State. Had this been the fact, 
the defendant should have shewn it by pleading. This, as 
well as the rate of interest in any other State, was matter 
en pais to be preved before a Jury ona proper issue. In 
this opinion we are unanimous. 


Jet the judgment be affirmed. 
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Brahan against Collins, Admr. of McCrae. Ow 


JUDGE Saffold delivered the opinion.of the Court. . ia 
This action was commenced by petition and summions |; Thai the pell- 
against Brahan on his Note: he filed a geri denturs mong are defec- 
rer to the petition, and at the trial term, by his Attorney, ‘iret substance, 
* withdrew his ples, and says nothing in bar of the plain- oon 
tiff’s action.” dgment was there rendered st 
him: He now assigns as Errors—lst, That the petition 
and summons are defective and unsubstantial, — oe ae } 
This cannot ‘be treated as an assigninent. It is genera a 
and indefinite, and does not direct us to what part of those’ demurrer was 
proceedings to ldok for the supposed Errors. “~ withgggpn 
2d, J spent was rendered as on waiver of ndant’s 
plea, and the Record shews_ that the case stood On demur- 
rer, and not on plea in bar, or abatement. oa 
3d, The demurrer was not overruled: ae . 
A demurrer is a plea tendering an issue inlaw. ‘Phé Re- 
cord shews that the plaintiff in Error, after haying filed his 
demurrer to the declaration, “ withdraws ge and. says 
nothing in bar of thé plaintiff’s action.” Nothing of the 
nature of a plea, but the demurrer appears.in the Record. 
The only reasonable construction which can be given to 
this entry is, that the defendant abandoned his demurrer, 
and offered nothing farther in defence: The two other as; 
signments are contradicted by the Record, 






marred, * 


Let the judgment be affirmed. 





. 


Rachael Armstrong, Admx. of John Armstrong, 
against Belinda Johnson, ; 


December, 1823. 


JUDGE Crenshaw delivered the opinion of the Court. 

In this case there are eight assignments of Errors, most 1t is Error to ren- 
of which have been overruled by former decisions of this pond om poop 
Court, and all of which, we think, should be oyérruled, ex- nistrator, &. de 
cept the last, which is, that the jadgment is against the plain- neni poogets. 
tiff in Error in her own right, when it should have been 
against her as administratrix, to be satisfied out of the goods 
and chattels of her intestate. For this Error the judgment 
must be reversed,and the judgment rendered here, “ to be 
levied of the goods and chéttela of her intestate in her hands 
to be administered.” 

The Court are unanimous _ opinion. 
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Fugua and Hewitt against ‘Carriel and Martin. 


IND. CARRIEL and John J tin, brought “an n action 
of. in the Circuit Costs off renin, Ephrain 
oy] Thomas a dated 4th 
day of December, er pes pauses $470, twelve 
months after Sd” The ori bear interest from the date if not 
y writ was returned, and declaration 
pterm, 1820. At the next term, the defendants 
rawin , judgment by nil dicit was entered 
. forth 317, At April term, 1821, 
" in Res next t after the judgment ahiows mentioned) an en- 
try in the cause was made, correcting the judgment as‘to 
the amount of the interest, and judgment nunc pro tunc en- 
tered for the Debt and $62;47, Damages. 
Fugua and Hewitt prosecuted a writ of Error: the mat- 
— as Error appears in the | 


ion of the ostt. delivered by Judge Crenshaw. 

o hee. no hesitation in saying that the Circuit Court 
had power a peer ie nunc pro tunc ; and that un- 
der the this case, notice to the opposite 
Party was not necessary ; for if there was any mistake in en-, 
tering the j mt, it was a mistake apparent from the 
Necord, and the amendment was made at the earliest op- 
portunity after its occurrence, viz. at the first term after 
pont j ent. But the judgment, as the entry stands 

Phe N to include interest from the date to the 
sneturity of Note. This, in an instrument of this de- 
—s , is in the nature of a penalty, and not recoverable, as 

settled at this term. (a) On this ground the judg- 
ment must be reversed, and t rendered here for 
the principal and interest thereon, m the maturity of the 
Note. In this opinion the Court are unanimous. 
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(e) Dinsmore vs. has 
Hand, p. 126. 


‘Coaster, for plaintiffs in Error—cited, as to Ist point, } 

* flen.and Munfd. 25. 4 Munfd. m2 300. As to 2d point, 

—oe 3. Bos. and P. 346. 1 Wash. 119. 1 
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“Martin, for defendants in Error. 
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BECEMBER, 1825. 
John Yaneey and others against John Hankins. 


JUDGE Minor delivered the opinion of the Court. ~ 

This is a writ of Error to the Circuit Court of Monroe, 1s proceeding 
The- Record sets out that “John Yancey, late Sheriff and 253%, Suerit 
James Pickens, Mozea Rosseau, atid John Fisher, his securi- motion, all the 
ties, were cited to appear and answer anto John Hankins, in among = 4 


the words and figures following: viz. — i .s a " 
‘ : 5 5 Jurisdiction in 
It appearing to the satisfaction of the Court, upom the this summery 


“ appearance of the parties by their attornies, that due no- Tory in the Res 
. “ tice has been given, and that the Sheriff is liable for the cord. 
“amount of the following execution : viz.” 


: . Judgment, $153 35 
een ae Costs, 12 62; 


Patterson Rogers. 165 97} 


“ Whereupon, it is considered by the Court, that the plain- 
“tiff do recover against the said John Yancey, late Sheriff, 
« James Pickens, Mozea Rosseau, and John Fisher, his securi- 
“ties, the sum of one hundred and fifty-three dollars and 
“thirty-nine cents, together with the sum of twelve dollars 
“ sixty-two and an half cents, the costs in and about said siyt 
“ expended in this behalf.” 


Among the many assignments of Errors filed, the matters 
relied on as Errors appear to he—That by the Record it does 
not appear that the defendants to the motion had three days’ . 
notice: That by the Record it does not appear what were 
the specific grounds of 4he motion : ‘That any execution is- 
sued from said Circuit Court, or was returnable to any spe- 
cific term thereof, or received by Yancey while Sheriff 
—o? in his hands while the other defendants were his offi- 
cial securities ; or that the defendants were liable for the 
amount of the execution. 

In the case of Logwood and others against the Bank of 
Huntsville, (ante, p- 23,) this Court recognized as an ac- 
knowledged principle, which will not be controverted, “ that 
“‘ wherever a summary remedy is given by Statute, those 
“ who would avail themselves of such Statute must be con- 

“ fined strictly to its terms, and shall take nothing by intend- 
“ment.” In the case of Childress against McGehee at the ‘ 
present term, the Court recognized the same principle as 
applicable to special and limited jurisdictions, (ante, p. 131.) 
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vecamszn, 1823. By adverting to the several Acts of Assembly authoriz- 


ing arecovery by motion against the Sheriff and his secu- 


Yaney and others ritieg, for delinquencies of the .nature of that. which seems 


Hankins. 


to have been here c , we find that the motion must be 
made in the Court . whith..the execution issued : 


~~ three days’ notice must-be given to the defendants : 


in this mode can be exercised only where 
the. , having received the -execution, fails to make 
due and thnely return thereon, or fails on proper demand 
to pay over the money which he has collected hy. virtue 
of ‘the execution. Laws Alabama, 303, 314, 316, sect. 16. 
1%. 678, sect. 18. 

For.the defendant in. Error, it was contended that the 
statement in the Record, “ that it appeared to the satisfac- 
“ tion of the Court, on the ce of the parties by their 
* attornies, that due notice been given,” shews that the 
defendants to the motion were brought before the Court 
according to the terms of the Statute ; and that the other 
matters assigned as Errors are purely matters of evidence to 
be determined in the Court below, and not subject to re- 
view et unless spread on the Record by bill of Ex- 


AB the the terms of the Statute, the proceeding is to be “ upon 
three days’ notice.” It is not enough that the de- 
is before the Court when the motion is made ; he 
must have had notice for the term prescribed, in order. that 
he may be prepared to defend. The notice of at. least 
“ three days” then, seems necessary to the exercise of ju- 
risdiction in this summary way. From the suiecinlos 
aboye--stated, it follows, that the facts or circumstances 
pre Tew these Statutes have made essential to the exercise of 
jurisdiction should be set forth in the Record, 
mt atthe ag Court may see that the delinquency 
as could be enq quized into on motion ; and 
Stas eelie tes bean made before the particular Court 
cureieest to hear and determine it. It is also evidently 
essential that the Record should have so set out the grounds 
of the jediporete tions it may bar another recovery for the 
same cause, In —s respects this Record is dolactive. 
¢ must be reversed. 


1 
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DECEMBER, 1823, 


“Apdrewsand Harrison against Baggs, Cochran and Co.. 


ASSUMPSIT in the Circuit Court of Lauderdale Coup, }, Triittess of « 
ty, by:-Buggs, Cochran and Co. against Andrews and Har- Bin, tebe. 
vison. ‘The first count on adull of Exchange drawn by de- when in funds of 
fendanis on James Jackson, John Coffee and others, by. the PUCOMPNT:... 
name of the Cypress Land Company, in favour of plaintiffs, ble until they are 
stating the presentment, and that Drawees refused to pay, 7/07", 374 
notice, d&c. : tice, &. 

The second: count stated matter of excuse fornot giving 3 \*swnpnt PY 
notice, that drawees had no funds of drawers, &ec. TE misiake as to his 
were other general counts, for work done; goods sold, mo- liability, wit 
ney advanced, &c. ; general issue, verdict and judgment °°" 
for -plaintiffs. On the trial pleintifis produced in evidence 
a Bill and Acceptance as follows: “ The Trustees of the 
“ Cypress Land Company will please pay to Baggs, Cochran 
. Co. four hundred and twenty-four dollars seventeen 
“« cents on account, 

«P. ANDREWS, B 
“ EDMUND HARRISON,” 


* April, 28th, 1821.” 


“ Florence, 26th May, 1821. The Trustees of the Cypress 
“ Land Company do — the within order, and will pay 
“it when in funds of ‘the Company. 


«JOHN COFFEE, 
« JAMES JACKSON, . 
“ Agents of the Trustees.” 


The plaintiffs proved by the testimony of James,M, Gibson, 
that a short time before the institution of the suit,at request » 
of plaintiffs, he presented the order, accepted as above stat- 
ed, to the defendant Andrews ; informed him that it was.un- 
paid; that he had presented to said coneies who told him 
that they could not pay it; and that he was directed to call, 
on him for payment. Andrews said that he was sorry that 
it had not been paid : that he had not the money, nor did he 
know when he could get it : that he would go and see Mr. 
Baggs and endeavour to settle it: that the Cypress. Land 
Company ought to settle it, but as they had not, he must 
try, and. settle it. himself. The defendant proved by said 
James Jackson, that the Trustees, on iceount of the Compa- 
ny, were indebted to said: Andrews and Harrison to the full 
amount of the order and more, but that there were not at 
that time funds sufficient to pay said order ; and therefore 
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1985. the ptance was made payable when the Trustees should 
TH bo in funds * knowledge 

; hi 


: that to the best of his and recollee- 
tion said Gibson had never demanded payment of said or- 
“of him. ©'This being the whole of the testimony in the 

the defendant, by his Counsel, moved the Court to in- 
struct the Jury that the’ plaintiffs are not entitled to recover 
in this action without proving that said Trustees were in 
fonds of the Company: that a demand had beén made of 
fused, and legal notice given to defendants 


. them, — re 
of such demand and non-payment ; which instructions were 
. by the Court refused : the’€ourt instructed the Jury, 


that if from the evidence’ they ‘believed that said Trustees 
had not funds of the Company in ‘their hands at the time 
when the order was drawn on them, or at any time since, 
thé plaintiffs were not bound to demand payment of the ac- 
ceptors, and “give ‘notice to’the defendants : and “that if 
they believed that the defendants, without any mistake of 
their legal liability, had assumed the payment of the mo- 
ney to the plaintiffs, they were bound to ‘find for the 
'o which mo the defendants excepted, &c. 

* Andrews and Harrison here assigned as Errors—Ist, The 
declaration contains no cause of action. 2d, The Court 
erred in'the instructions to the Jury, ‘as stated in the bill of 


McKinley, for plaintiffs in Error.—As to the first point— 
The declaration does not shew who were the Trustees of 
Company : there were more than Messrs. Coffee and Jack- 
son > a demand of and refusal by unknown persons cannot 
be traversed. 

As to the bill of Exceptions—The holder of an accepted 
Billf'cannot maintain an action inst the drawer until he 
has, at the time fixed for 8 es y the Bill or the accept- 
ance, demanded payment of the acceptor, and given notice 
of the failure to pay,to the drawer. If the drawees had funds 
of the drawer, the caches of the holder in. this respect dis- 
charges the drawer. 


Coalter, for defendant in Error.—The plaintiffs in Error, 
when they drew on the Company, ought to have known who 
hog Bm Trustees were: The draweeés are presumed to 
be to the drawers. If they had drawn on fictitious 
persons, they would have been liable. 

As to the bill of Exceptions—If the drawers had no ef- 
fects in the hands of the drawees, they ¢ould have sustained 
no loss from the omission of demand and notice. Chitty 
on Bills, 258, 9. 522. Defendants, on being informed that 














isi 


drawees had. failed to , promised ment : this assump- >Seempen,, 3883. 
sit bound them. Demand of pared! and notice to draw- —-, 
ers, are implied by it. Chitty on Bills, 303, 514,522. 3 Asgremsss 
Johns. 68.. 12 Mass. 52. 2-Campbell, 105. al, 

Mr. Jacksons testimony proves that the Trustees had:no 3*88*,Gochras 
funds of the Company in their hands at or-after the date of 
the Bill. Gibson’s testimony shews, that one of the defend- 
ants, on being informed of the circumstances, promised to 
pay. -The Circuit Court rightly left it with the Jury to de- 
termine on the nature and effect of the promise made by 
Andrews to Gibson when representing the plaintiffs. 


Judge Minor delivered the opinion of the Court. . 

As 4o the bill of Exceptions—The last part of the in- 
structions to the Jury, “ that, if from the evidence, they be- 
“ lieved that the defendants had assumed the payment of the 
“ money, without any mistake as to their legal liability,” we 
conceive ‘to be correct : but to this part of the charge. only, 
the many authorities cited for the defendants in Error ap- 
ply. On the issues joined and evidence given, tl:e implied 
as well as express assumpsit was to be tried, and the rt 
could not determine whether the verdict would be found. on 
the evidence of one or the other." Admitting that the draw- 
er is chargeable without notice, if at the time of drawing 
he has no effects in the hands of the drawee—what were 
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here the effects of 4ndrews and Harrison in the hands of 
the drawees? Not the Company’s funds which their agents 
or Trustees might then have in possession—but the money 
which the Company owed to the drawers. Andrews and 
Harrison endeavour by the Bill te transfer a part of this 
money into the hands of Baggs, Cochran and:Co. [If their 
Bill was not paid, notice was surely as necessary as in any 
other case, in order that they might take the ne steps 
to collect the debt due to them from the drawees. (Chitty 
on Bills, 257... 2 Bos. and Pull, 280.) 

The case seems to have been considered as if the effects 
of the drawers in the hands of the drawees, and the funds 
of the Company inthe hands of their Trustees, were here 
convertible terms. The.Bill does not appear to have been 
drawn with sa te to the po pace of the wary. 7 

ing or not having funds Com in hand. 
pea ano be wholly insolvent, the a for obvious 
reasons, is still entitled to notice. The holders were not 
bound to receive the conditional acceptance ; having re- 
ceived it, they must abide by its terms. If they would 
have charged the drawers as in case of non-acceptance, 
they should have given them immediate notice of the terms 

of the acceptance offered. (Chitty on Bills, 235, 271, &c.) 

















_ . os fee ? ‘Reports of Cases argued and detérmined 
@ il . 8. Morthese reasous:;we me ys — Court — 
4 wr from evidence they 
et. Ee 
_w “in their hands when the ercer was‘ drawn, or at any time 
‘Betes Cote “sine, thé’plaintifis were not bound te demand ‘payment 
aeceptor, or give notiee to the defendants.” Nor 
id we - ote Se aceauhreats by the defend- 
ve t, in ‘as by such charges, 
pe roe Bale tndkiood to&:lay'out of view all the 
to the pfotnise of Andrews, ‘and to consider the 
notice. of non-payment as the sole grounds of 
s to this, the charge should. have — That 


the ‘eo tiffs, to.recover nous Songtt cha ssp {and 


nt of the aah ctr the accopom hal ec dy must have 
os received dee of the 
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to the terms 
a kdore he had demanded payment, 
sto iefadcients log: notice of non-payment. ~In 
de opinion the Court'are unanimous. 


as 
vate jadament rmust be reversed and the cause be re- 
“hs | \ . ? ———— 
- 2 Ps 


December, 1823. ~~ Rapier, celeceieennenet Mays, against Holland 
— Bruce. 


Tn an action on a 

Note payable to RAPIER, PA ta of. Mays, brought an-actiow of 

sdiiniotraor, Debt in the Gircuit Court of prodvlds teens > Ggainst 

testate to make, Malend-and» Bruce, -on their Bill single, “payable able wllag as 

_ eannot be set oft. administrator. * Defendants pleaded, ent to —_ 
tiff : to which there was a 

yr that Aer ens: atthe time’of lio-deatiy-waw indebted to l- 


Inaabebinoes in toe ecraten, yn et amount than 
a Replication : “prey the estat Hay 

' e s, at the 
3 — the suit, had bad bow dehre nsolvent, 


issioners appointed to @laims against it, 
Pts agg to . this” and joinder. 


—_— — Rapier prose- 
a writ. to d thi t- 
= sort of aor fot } Court, assigned this ma 


“ Sebati Bipscomt-dnlivcssirhe inion of the Court. 
If'we were to admit thet the special replication of the 
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plaintiff was bad, we should be bound to look back to the #cz«mar, 1893. 
first Error of the party demurring : there can be no doubt > 
but that the defendants’ plea of set-off was bad, and would pier, Admr. 
have been so held on general demurrer. In an action on a . 

' promise made to an administrator, a debt due from his intes- Holland and 
tate cannot be set off : the demands are in different rights : 
to set off the last against the first might do injustice to the 
rights of other creditors, and with our Statutes as to insol- 
vent estates, &c.(a) would tend to involve estates in endless (a) See Zaws 
confusion. HG p. 389. 

Judgment reversed and cause remanded, 





Coalter, for plamtiff in Error. 


Martin, for defendant in Error. 


—— 


Spain against Grove and Smith. December, 1823. 


GROVE and SMITH brought an action of Debt in the On a Note for 
Circuit Court of Lauderdale County against Spain, on his ool a 
promissory Note for one hundred and fifty-three dollars “ in State of Tennes- 
good current money of the State of Tennessee,” equal in value ‘<i judgment by 
to said sum of $153. Spain failing to plead, the Circuit Court 153 dollars and 
rendered judgment by ni/ dicit against him for $153 debt interest 
and $36 80 cents damages. 

On a writ of Error to this Court, among other matters, 
he assigned as Error, that the note being payable in foreign 


currency, its value ought to have been found by a Jury. 


Chief Justice Lipscomb delivered the opinion of the Court. 

The note, as appears by the declaration, was payable in 
good current money of the State of Tennessce, of the value 
to the sum of money promised. If it were necessary to 
empannel a Jury to enquire of the value of the Tennessee 
currency, the Jury would be bound by the valuation fixed 
on by the parties; the only inference we can draw from 
the expressions used in the note is, that if paid in good 
Tennessee currency, the maker should make the payment 
equal in value to specie. 

Let the judgment be affirmed. 


Coalter, for the plaintiffcjted, 1 Wash. 369. 2 Wash 
149. 2 Bibb. 364. 4 Dallas, 328. Be 


Martin, ter defendant in Error 
* Q2 


. 
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Parks and Burke against Wade H. Greening. 


et. ‘DEBT in the Circuit Court of Dallas County by 
Son otnon est Parks and Burke against Greening ona Bill single. Plea in 
factum should be dhatement—that the Writ was executed on the defendant 
davit. ad while returning from a battalion muster, to which he had 
Setscees wrerto “been for the purpose of performing militia duty. ‘The 
ment sastained, Writ did not require bail ; and the Sheriff returned that it 
and defendant §= was executed by serving the defendant with a copy. De- 
_. Thejadgment on Murrer to the plea in abatement sustained : defendant an- 

abate- swering over, plead among other matters, that plaintiffs, af- 
will not be ter the making of the bill single, had released him from al! 
Appellate Court. accounts, notes, bonds, &c. by their deed of release ; which, 
having been lost by accident, defendant could not produce 
it, &c. Plaintiffs to this plea replied non est factum, not ve- 
rifying their replication by affidavit ; to which the defendant 
demurred. The Circuit Court sustained the Demurrer, and 
rendered FF iy seve inst the plaintiffs for costs. They 
prosecuted a writ of r to this Court ; the matters as- 


signed as Error appear in the 


Opinion of a majority of the Court delivered by Chiet 
Justice Lipscomb. 

‘There can be no doubt but that at common law the re- 
plication would have been good without being verified by 
affidavit. Our Statute (Laws Ala. p. 454,) provides, “that 
“no plea of non est factum shall be permitted to be pleaded: 
“ withol t being accompanied with an affidavit of its truth.” 
The previous part of the section authorizes the defendant 
to plead as many several] matters as he may judge necessa- 
ry, &c. If the intention of the Legislature is to be collect- 
ed from the whole section taken together, they intended to 
include defendants only, and extend to them the privilege of 
egg Seren pleas ; a privilege unknown to the. common 

w. this privilege is under the restrictions contained 
in the two provisos in the concluding part of the section. 
That these provisos relate to the preceding part, and de- 
pend on it for their true import and meaning, I can have no 
doubt. The term, plaintiff, has a technical meaning, and is 
never used as convertible with the term, defendant. Had 
the Legislature intended to include both plaintiff and de- 
fendant, and provide that neither replication nor plea of non 
est factum should be pleaded unless accompanied by affida- 
vit, the terms used would have been general ; they would 
not have confined themselves to the limited and definite 


: 
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term, defendant. The word, plaintiff, is not once used in >scauaza, 1895. 

the section ; and it would be a strange construction, indeed, “> 

to make it embrace the replications or pleas of plaintiffs, Ps*** and Burke 

Shall we resort to a refined and perhaps imagimary analogy Wade H.'Green- 
ing. 


for the purpose of depriving the plaintiff of a right unques- 
tionably his, unless he be deprived of it by Statute? Shall 
we say that the term, defendant, in the Statute also means 
plaintiff? We must construe a Statute according to the 
plain and obvious meaning of the words used: where its 
terms are plain, it is not for us to give to it a broad and com- 
prehensive, or a limited construction, according to its sup- 
posed policy. I will therefore say nothing of the policy of 
this enactment, or of the wisdom of the Legislature that 
passed it ; being disposed at this and all other times to admi- 
nister the law as they have made it, But of this I am sure, 
that Ihave met the question uninfluenced by any opinions 
formed from a different practice, perhaps under a different 
Statute. So farasI have been able to inform myself, the 
Statute of the State of Tennessee is much broader and 
more unqualified than ours. The decisions in that State 
have been under their own Statute. 

Our Statute of 1811,(Laws of Ala. p. 462, sec. 3,) can 
have no influence on this question, This Statute only puts 


‘the defendant’s defence, when sued on a simple contract, un- 


der the same limitations as if he had been sued on a special- 
ty, and relieves the plaintiff from proving the execution of 
the writing until it has been denied on oath. The terms 
used in this, as in the first Statute, are confined to the de- 
fendant. 

‘On a full view of both Statutes, a majority of the Court 


1s Of opinion that the restriction on the plea of non est fac- 
tum is confined to the defendant in the action. 


It was contended for the defendant, that even if the de- 
imurrer to the replication of non est factum should have been 
overruled ; the plea.in abatement should have been _ sustain- 
ed; and that the plaintiffs, ak committed the first fault 
in pleading, the judgment should be affirmed. 

According to the principles settled in the case of Mullins 
against Cabiness, (ante, p. 21,) the defendant, by pleading 
over after his plea in abatement overruled, acquapered in 
the judgment of the Circuit Court on that plea. e there- 
fore will not now go into an examination of the judgment 
on the demurrer to the plea in abatement. 


Judges Saffold, Ellis, and Crenshaw, concurred. Judge 
Minor dissented on the first point. 


Judgment reversed and rendered here for plaintiffs in Error 


a remem 








180 Reports of Cases argued and determined 


DECEMBER, 1823. 
Baidwin against Stebbins. 


rN JUDGE Saffold delivered the opinion of the Court. 
1, Writ in the 1. __Fhis was an action of assumpsit on an- endorsed promis- 
ners, declaration Note, signed “ Sarah Baldwin, executrix of Willian 
p A age Baldwin deceased, by her agent F. H. Gaines.” The Writ 
showing of the issued in the name of James W. Peters and Russel Stebbins, 
pe the ‘trading under the firm of Peters and Stebbins (the endorsers) 
2, Sederetin in against Sarah Baldwin as the maker of the note. The en- 
Bees. 5. dorsement of the Writ set out a copy of the note signed as 
ah a above mentioned. The declaration commences, “ Russel 
with the proper “ Stebbins, who hath survived James W. Peters who in the 
as oe. “ lifetime of the said James were merchants trading under 
‘ed; a note sub- “ the firm of Peters and Stebbins, complains of Sarah Bald- 
senna SB. ex- “ win in custody,” &c. In that part of the declaration 
by her agent F. Which alleges the subscription to the note, it reads “ the own 
Hi. G. may be“ proper hand of her the said defendant being thereunto sub- 
Bence. =i “* Seribed.” ‘The declaration concludes, “ to the damage of 


3, Verdict and the plaintiff five hundred dollars.” A trial was had on the 
judgmentfor —seneral issue. Z 


principal and in- ‘The entry of the verdict and judgment is, “ We the Jury 
—— a. on 2 “ find for the plaintiff, and assess their damages at four hun- 
Appellate Court’ “ dred and seventy-two dollars and twenty-two cents. 
4, On general _~ Therefore it is considered by the Court now here, that 
sue in assumpsit “ the said plaintiff do recover from the said defendant their 
pad. ry A “ damages aforesaid by the Jury in form aforesaid assessed, 
tiff, andassesshis “* together with,” &c. &c. It is now assigned as Error— 
Sat Ist and 2nd, The Record does not shew that Peters died 
Soeened as after the Writ was sued out, or between that time and the 
verdict. time of filing the declaration. The Writ in effect states 
that both partners were living when‘it issued. The decla- 
ration stating that Stebbins survived Peters, shews the death 
of Peters in the interval ; and the conclusion of the decla- 
ration refers to Stebbins as surviving partner. 

3d, The Court below erred as stated in the bill of Ex- 
ceptions. 

y the bill of Exceptions it appears that the note given 
in evidence and excepted to was signed “ Sarah Baldwin, 
“ executrix of William Baldwin deceased, by her agent F. 
“ A Gaines.” . 

It was competent for the plaintiff in the action to charge 
the defendant in her individual character, and to treat the 
words, “ Executrix of W. Baldwin deceased,” annexed to 
the signature, as an immaterial description of the person. As 


to the note having been signed by her agent. we incline te 
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the opinion (under some difficulty in arriving at the conclu- >*¢#™=8, 1825. 


sion) that the description as to its execution is sufficient. 
The law is clear that on.a note thus executed the declaration 
may charge the defendant generally as the maker. The 
only difficulty is in determining on the effect of the words 
in the declaration, “ the own proper hand of her the said de- 
fendant being thereunto subscribed.” This statement is 
said to be unnecessary ; but if made when the fact is other- 
wise, it will be the und of a nonsuit on trial. (Chy. 
Bills, 368, 369.) It 1s, however, the practice of this and 
other Courts under similar laws to refer to the Writ, and to 
the memorandum thereon, to sustain a judgment ; a reference 
which the English Courts had not the sFvamtage of. Here 
a copy of the note shewing the manner and form of its sig- 
nature was endorsed on the Writ. This, without doubt, af- 
forded notice to the defendant of the evidence to be offer- 
ed, and left no room for surprise ; and it is as clear that the 
Record, in this respect, shewed enough to render a judgment 
in this case a bar to a second recovery. Our Statute pro- 
vides that in any suit “ founded on writing,” &c. “ the Court 
“before whom the same is depending shall receive such 
“ writing as evidence of the debt or duty,” &c. “ And it 
“ shall not be lawful for the defendant to deny the execution 
“ thereof, unless it be by plea supported by affidavit of the 
“party.” (Laws Ala. 462.) The Statute dispenses with 
proof of the execution of such instruments, and constitutes 
them evidence of the debt or duty until denied in the man- 
ner mentioned. The statement, that the own proper hand 
-of the defendant was subscribed to the note, was unnecessa- 
ry; and looking to the endorsement on the Writ, and con- 
sidering the effect of the Statute referred to, we think it 
ought to be treated as surplusage or an immaterial aver- 
‘ment. 

4th Assignment—The verdict and judgment were for a 
sum exceeding the aggregate amount of the sum specified 
in the note and the interest which had accrued thereon. 

It is urged that a correct calculation of the interest will 
‘shew that the damages assessed exceed the principal and in- 
terest by fifty dollars. ‘The Jury determined this matter on 
the evidence ; it was their peculiar province to assess the 
‘damages : even the Court below could have had no control 
over this matter, unless by awarding a new trial. This 
Court is incompetent to set aside a verdict for the insuffi- 
ciency of the evidence. This was not a judgment by de- 
fault, nil dicit, non sum informatus, or on demurrer, where 
the amount for which judgment is to be rendered is 
‘ascertained by the Court undér the special authority of 
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naceuone, 1823. the Statute. (Laws Ala. 465.) This Statute does not cx. 
‘fe tend to cases where a verdict has been rendered. 
Biinle 5th, 6th, and 7th assignments—The verdict does not re- 
Stebbins. spond to the issue—the Record does not shew why dama- 
——————_ ges were awarded to the plaintiffi—the judgment is for no 
eterminate amount. 

The verdict as entered negatives the plea of non-assump- 
sit, and in effect finds that the defendant did assume in man- 
ner and form as the plaintiff alleged in his declaration, (as 
has been several times decided in this Court.) The assess- 
ment of damages cannot be referred to any thing but the 
charge in the declaration, which sounds entirely in ages. 
It was not necessary that the judgment should repeat the 
sum assessed as damages. It refers to the verdict, and the 
amount of damages adjudged is as certain as if it had been 


again expressed in the judgment. 
Let the judgment be affirmed. 
The Chief Justice not sitting. 





Detember, 1823. Gibson against Laughlin. 


1, Weitof capins §=DEBT by Laughlin —_ne Gibson in the Circuit Court 
cuted @d day of Of Lauderdale County. The Writ of capias was dated and 
September, 1822, executed on the 2d day of September, 1822, and returnable 
Monday afer 4th to the “ next Circuit Court to be held for said County at 
in Sep- “ the Court-house in the town.of Florence, on the first Mon- 
temwer next, °y « day after the fourth Monday in September next.” Plea in 
date and time abatement, (referring to the date of the Writ)—That the 
> Writ was returnable on first Monday after fourth Monday in 
turnable on ist September next, (to wit, September, 1823,) which was not 
a a the first term of said Court after the Writ was issued, but 
tember, 1892. two terms after. On motion of the plaintiff the Circuit 
S haseget Court ordered this plea to be stricken out, and without any 
ee ne bm for eneeeee to ond one, rendered judgment by de- 
the j nt ; and this matter was here assigned as Error. 
should be that 3 en 
’ defendant answer 
over immediate- Coalter, for plaintifi—cited, 5 Term R. 52. Salk. 700. 
- * not be f- 3 John. 541. 


Wm. B. Martin, for defendant in Error. 
The Chief Justice delivered the opinion of the Court. 


It is the opinion of the Court, that the plea in abatement 
was properly enough stricken out. The return of the Writ is 
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susceptible of being rendered sufficiently certain by a refer- >*crussn, 1823. 
ence to its date and the time of service. At mostthe term “"v™ 
used, (viz.) “ September next,” is one of double import,  Gib»n 
We are, however, of opinion, that the Circuit Court erred —_Laughiin. 

in rendering final judgment on the motion to'strike out the 
plea in abatement as frivolous. The judgment ought to 
have been, that he immediately answer over. For this Er- 
ror the judgment of the Circuit Court must be reversed 
and cause remanded. 








Cyprian Webster against John Yancy and al. December, 183. 


JUDGE Saffold delivered the opinion of the Court. 

Webster produces a certificate of the Clerk of the Cireuit poe _ — 

Court of Mores of a judgment recovered by him against ment may sue out 
Yancy, Pickens, Rosseau, and Fisher, on which, as is stated >, “rit of Error 
in the certificate, a writ of Error issued at the instance of all, and his bond 
Pickens and Rosseau, and moves for affirmance of the judg- with security isa 
ment of the Circuit Court on the ground that no transcript 2, ‘The citation is 
has been filed of the Record of any case agreeing in de- in the name only 
scription with the case mentioned in the certificate. In re- yal plaintiffs in 
sistance of the motion a transcript is referred to (which has Error. The writ 
been duly filed in this Court) which sets out a judgment in rls a , 
favour of the plaintiff against these four defendants. In ed for want of 
the writ of Error by which the transcript is brought up all [oecssary —_ * 
the parties to the judgment are made parties. The two Fa. willbe 
defendants, at whose instance the writ of Error issued, had *¥@"44. 
a right to obtain and prosecute it, but must-do so in the 
name of all unless upon a rule and summons and severance 
the others refuse to appear or to join in the assignment of 
Errors. (Sel. Prac. 404. Yel. 4.) The bond for prosecut- 
ing the writ of Error appears to have been executed only 
by the two defendants, Pickens and Rosseau, and their secu- 
rities. But the defendants had a right to the writ of Error 
without giving any bond. It is only to supersede the execu- 
tion that the bond was given. If one or more of several 
defendants give bond with sufficient security, the defendant 
in Error can have no cause to complain. 

It is urged that the citation filed with the transcript is in 
the name of but two of the plaintiffs in Error. It was the 
duty of the Clerk of the Circuit Court to issue the citation. If 
this has been done defectively, his mistake cannot vitiate the 
Writ, and ought not unnecessarily to prejudice either party. 
It is contended that the mis-recital of the parties is calcu- 
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pcempan, 1823. culated to surprise. In preparing for a trial on the Record 
vw inthis Court it would require but little time to correct any 
Cyprien Webster such misapprehension. If it should be suggested that the 
John Yancy and defendant will sustain any inconvenience from the defect in 
sl.- —_ the citation, or if he should refuse to appear, the difficulty 
————— can be obviated by a scire facias from this Court in the name 
_of the proper parties. The motion for affirmance must be 


overruled. 





December , 1923. Harris and Leland against Kreps. 


JUDGE Saffold delivered the opinion of the. Court. 
Writ of Error or ~ Qn inspection of the Record, we find that at April term, 


= me feel “ 1821, a verdict was rendered for defendant in Error: No 


eae judgment of the Court below appears. This Court is vest- 

oe on rd with appellate jurisdiction on none but judgments, de- 
crees, and final orders of inferior Courts. We are therefore 
restrained from an examination of the assignments ; and 
the writ of Error must be dismissed. 


Pe hae 





